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(i) 


APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


APPEAL NO. 14,923 


1. Was the decision of the District Court denying conditional 
release under D. C. Code, Sec. 24-301, supported by sufficient, evidence 





or did the District Court commit reversible error in denying condi- 
tional release where, among other things, the opinion evidence concern- 
ing appellant's condition was unanimous that such conditional release 
was warranted and presented no reasonably foreseeable danger to appel- 
lant or to others, and actual experience over several months indicated 
that this opinion was correct? 


2. In so denying conditional release, did the District Cont err in 
its interpretation of the statutory standard to be applied? ! 


APPEAL NO. 14,924 


1. Does D. C. Code, Sec. 24-301,require that a person committed 
to St. Elizabeths Hospital after having been acquitted of a crime on the 
ground of insanity be limited to the grounds of St. Elizabeths Hospital 
unless accompanied by an attendant, or may the Hospital authorities 
permit such patients for whom they believe it is safe and desirable to 
leave the grounds with an appropriate companion for a few hours ata 
time without following the statutory proceedings for conditional release ? 
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STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 
Appeal No. 14923: . 
Appeal No. 14924: . 


ARGUMENT: 
Appeal No. 14923: 


I. The Decision Of The District Court Denying Conditional 
Release Was Not Supported By Substantial Evidence And 
Was Contrary To The Weight Of The Evidence; The 
Court Should Have Found On All The Evidence That The 
Condition Of Appellant Warranted Her Conditional 
Rea - kw ott eye es cet ee” 0 


The Court Below Erred In Its Interpretation Of The 
Statute With Respect To The Standard To Be Applied In 
Considering An Application For Conditional Release . 


Appeal No. 14924: 


The District Court Was In Error In Ordering That Appel- 
lant May Not Leave The Hospital Grounds In The Com- 
pany Of A Suitable Person Except Pursuant To A 
Conditional Release . . 2 © © «+ - 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


Nos. 14,923 and 14,924 


EDITH L. HOUGH, 


Vv. 


UNITED STATES, 


APPEALS FROM TWO ORDERS ENTERED BY THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The District Court for the District of Columbia had jurisdiction 
over the case by virtue of D. C. Code, Sec. 24-301, as amended by the 
Act of August 9, 1955, 69 Stat. 609, ch. 673, sec. 1. It entered an order 
on December 12, 1958, denying appellant a conditional release from St. 
Elizabeths Hospital (J.A. 56), and it entered a second order on Decem- 
ber 23, 1958, directing the Superintendent of St. Elizabeths Hospital 
not to permit appellant to leave the Hospital grounds except in the 
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custody of an attendant employed by said Hospital until such time as the 
Court orders her conditional release (JA 83). Notices of appeal from 
both orders were properly filed (JA 72, 84). 


This Court has jurisdiction of the appeals under 28 U.S.C., 
Sec. 1291. 


STATEMENT OF THE CASE 


Appellant, Edith L. Hough, was indicted in the United States 
District Court for the District of Columbia on June 17, 1957, and 
charged with the offense of first degree murder, arising out of the kill- 
ing of one Zurab Abdusheli on May 30, 1957 (JA 2). On June 18, 1957, 
appellant was transferred to St. Elizabeths Hospital by order of the 
Court for an evaluation of her mental condition (JA 1). Based upon the 
report of the authorities at St. Elizabeths Hospital, the Court, by order 
entered August 21, 1957, concluded that appellant was incompetent to 
stand trial and ordered her committed to St. Elizabeths Hospital until 
such time as she became competent to stand trial (R. Docket Entries; 
JA 20). By order entered May 23, 1958, the Court found appellant com- 
petent to stand trial and ordered that she remain in St. Elizabeths 
Hospital until the date of the trial (JA 4). On that same date appellant 
filed a plea of not guilty (R. Docket Entries). 


After a hearing held on July 10, 1958, the Court granted the motion 
of appellant's counsel that she be acquitted by reason of insanity and 
directed that she be committed to St. Elizabeths Hospital (JA 15-16). 
The order of commitment was entered July 10, 1958 (JA 16). 


Appellant has been in St. Elizabeths Hospital pursuant to said 
order until the present time. Beginning in “gust, 1958, and continuing 
until about October 15, 1958, she was permitted to leave the Hospital 
grounds and come to the city of Washington for several hours during 
the day approximately three times each week. On these occasions she 
was always escorted, usually by her mother (JA 26, 46-47). From about: 
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October 15, 1958, until the entry of the order of December 23, 1958, 
she was away from the hospital grounds, under similar circumstances, 
almost every day (JA 46-47). It was the Opinion of the Supervising 
medical authorities at St. Elizabeths Hospital that appellant had pro- 
gressed sufficiently to leave the grounds without Constituting a danger 
to the community and that this practice would be of value in rehabilitat- 


ing her (J.A. 27-28, 30-31), 


On October 20, 1958, pr. Winfred Overholser, Superintendent of 
St. Elizabeths Hospital, certified that appellant had recovered sufficiently 
to be granted her conditional release from St. Elizabeths 





(JA 17). 


On November 4, 1958, the Governm ent filed its objection to the 
granting of a conditional release to the appellant (JA 17). Appellant, by 
counsel, filed her reply to the Government's objection on November 12, 
1958 (R. Docket Entries). : 
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appellant should be conditionally released and that it would be safe to 
release her so far as the community is concerned, and denied said 
release (JA 52). Findings of fact and conclusions of law were filed on 
December 12, 1958, after a hearing before Judge Holtzoff, and the 
Court's order denying 2 conditional release was entered (JA 56-58). 


On December 19, 1958, the Government filed a motion for modi- 
fication of the Court's order of July 10, 1958, in which it requested that 
said order be modified to require that appellant be restricted to the 
grounds of St. Elizabeths Hospital or, if outside the Hospital grounds, 
in the custody or company of an attendant in the employ of said Hospital 
until such time as the Court orders the conditional release of appellant 
(JA 59-60). The Government also filed a memorandum of points and 
authorities in support of its motion (JA 60-72), and appellant filed a 
memorandum of points and authorities in opposition to the motion (R. 
Docket Entries). A hearing was held on the motion on December 23, 
1958, before Judge Holtzoff, at the conclusion of which the Court granted 
the relief requested by the Government and suggested that a new and 
separate order be made directing the Superintendent not to permit ap- 
pellant to leave the grounds of St. Elizabeths Hospital unattended by a 
guard or custodian unless granted a conditional release (JA 82-83). 

The order to this effect was entered December 23, 1958 (JA 83). 


The orders of December 12, 1958, and December 23, 1958, were 
appealed to this Court, which upon motion of appellant, on February 11, 
195$, ordered that these appeals be consolidated for purposes of filing 
further pleadings and for oral argument. 


THE STATUTE INVOLVED 


The only statute involved in the two appeals is D. C. Code, Sec. 
24-301(d) and (e), as amended by the Act of August 9, 1955, 69 Stat. 609, 
ch. 673, sec. 1, which reads as follows: 





+) 


"(d) If any person tried upon an indictment 
or information for an offense, or tried in the 
juvenile court of the District of Columbia for an 
offense, is acquitted solely on the ground that he 
was insane at the time of its commission, the 
court shall order such person to be confined in 
a hospital for the mentally ill. | 


(e) Where any person has been confined | 
in a hospital for the mentally ill pursuant to sub- | 
section (d) of this section, and the superintendent | 
of such hospital certifies (1) that such person has | 
recovered his sanity, (2) that, in the opinion of | 
the superintendent, such person will not in the | 
reasonable future be dangerous to himself or | 
others, and (3) in the opinion of the superintend- _ 
ent, the person is entitled to his unconditional re- 
lease from the hospital, and such certificate is __ 
filed with the clerk of the court in which the per- | 
son was tried, and a copy thereof served on the 
United States Attorney or the Corporation Coun- 
sel of the District of Columbia, whichever office 
prosecuted the accused, such certificate shall be 
sufficient to authorize the court to order the un- 
conditional release of the person so confined 
from further hospitalization at the expiration of 
fifteen days from the time said certificate was 
filed and served as above; but the court in its 
discretion may, or upon objection of the United 
States or the District of Columbia shall, after 
due notice, hold a hearing at which evidence as 
to the mental condition of the person so confined 
may be submitted, including the testimony of one 
or more psychiatrists from said hospital. The 
court shall weigh the evidence and, if the court 
finds that such person has recovered his sanity __ 
and will not in the reasonable future be dangerous 
to himself or others, the court shall order such 
person unconditionally released from further 
confinement in said hospital. If the court does 
not so find, the court shall order such person : 
returned to said hospital. Where, in the judgment — 
of the superintendent of such hospital, a person __ 
confined under subsection (d) above is not in such | 
condition as to warrant his unconditional release, — 
but is in a condition to be conditionally released 
under supervision, and such certificate is filed 
and served as above provided, such certificate 
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shall be sufficient to authorize the court to order 
the release of such person under such conditions 
as the court shall see fit at the expiration of fif- 
teen days from the time such certificate is filed 
and served pursuant to this section: Provided, 
That the provisions as to hearing prior to uncon- 
ditional release shall also apply to conditional 
releases, and, if, after a hearing and weighing 
the evidence, the court shall find that the condi- 
tion of such person warrants his conditional re- 
lease, the court shall order his release under 
such conditions as the court shall see fit, or, if 
the court does not so find, the court shall order 
such person returned to such hospital." 


STATEMENT OF POINTS 


eal No. 14,923 


1. The decision of the District Court denying conditional release 
was not supported by substantial evidence and was contrary to the 
weight of the evidence; the Court should have found on all the evidence 
that the condition of appellant warranted her conditional release. 


2. The Court erred in its interpretation of the statute with 
respect to the standard to be applied in considering an application for 
conditional release. 


Appeal No. 14,924 


1. The District Court erred in construing the statute as requiring 
that a person committed to St. Elizabeths Hospital after having been 
acquitted of a crime on the ground of insanity be limited to the grounds 
of St. Elizabeths Hospital unless in the custody of an attendant. 





7 
SUMMARY OF ARGUMENT 


Appeal No. 14,923 


The issue involved in Appeal No. 14,923 is whether appellant's 
condition warrants her conditional release under the terms proposed 
by Dr. Overholser in his certification of October 20, 1958. : 





This is a question of mixed law and fact. It requires a  heeniae 
tion of the relevant facts and a measuring of these facts against the 
statutory standard. 


The District Court decided that it had not been shown by a pre- 
ponderance of the evidence that appellant's condition warranted her 
conditional release. This determination was in error because it was 
not based on substantial evidence and was clearly contrary to the weight 
of the evidence. It was further in error because the District Court did 
not apply the proper statutory standard. 


I 


The evidence consisted of the testimony of six psychiatrists, four 
of whom were on the staff of St. Elizabeths Hospital and had had frequent 
occasion to examine appellant and observe her condition during the 
period of approximately eighteen months she had been at St. Elizabeths. 
Dr. Manfred S. Guttmacher, an eminent psychiatrist from Baltimore, 
made a single examination of appellant at the request of the United 
States Attorney shortly before the hearing. The sixth witness was Dr. 
Benjamin Karpman, who had been a friend of appellant's father, and 
who had known appellant since 1945. He had not seen or talked to appel- 
lant for more than a year before the hearing. 


Dr. Winfred Overholser, Superintendent of St. Elizabeths, Dr. 
Addison M. Duval, Assistant Superintendent, and Dr. Clara L. Hoye, the 
psychiatrist directly in charge of appellant's case, all testified that al- 
though appellant had not fully recovered from her mental illness, which 
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they described as schizophrenia, paranoid type, she was substantially 
improved and that her condition was such that she would not be dangerous 
to herself or others in the foreseeable future if she were conditionally 
released in accordance with Dr. Overholser's plan. The evidence was 
uncontroverted that appellant from August, 1958, until the time of the 
hearing, had been permitted at least several times a week to go to the 
city of Washington accompanied by her mother or some other responsible 
person and that no untoward incidents had occurred on any of these trips. 
Dr. David W. Harris, the psychiatrist directly in charge of appellant's 
case from June 18, 1957,to August, 1958, testified that since he had not 
examined appellant since August, he was not qualified to express an 
opinion regarding her present condition, but he testified in some detail 
regarding how she had improved during the period from June, 1957, to 
August, 1958. 


Dr. Guttmacher testified that in all probability appellant was not 
a threat to the community; that to release her to obtain employment in 
Washington would not be dangerous provided she returned to the Hospital 
each week endfor continuing psychiatric supervision. This was sub- 
stantially what Dr. Overholser was proposing in his plan for conditional 
release. Dr. Guttmacher said that in his opinion there was very defi- 
nitely a risk in releasing appellant unconditionally, but this was not | 
proposed and was not at issue. 


Dr. Karpman refused to state whether he thought appellant's con- 
dition was such that she would be dangerous if released. He testified 
generally that persons suffering from schizophrenia, paranoid type, are 
potentially dangerous. , 


Thus, all of the expert opinion testimony regarding appellant's 

. condition at the time of the hearing was to the effect that she would not 
be dangerous if conditionally released. There was no expert opinion 
testimony that she would be dangerous if so released. 
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The District Court completely ignored this uncontradicted expert 


opinion evidence. 


It has been clearly held in cases involving comparable questions 
of mixed law and fact that the appellate court is free to reverse an 
erroneous decision of the trial court. | 


Even on the facts alone, the decision below should be reversed 
as clearly erroneous and lacking in substantial evidence to support a: 


I 


The District Court erred in not applying the correct statutory 
standard. : 


It is submitted that the statutory plan, the legislative history, and 
the decisions of this Court regarding unconditional releases make clear 
that the test which must be applied in determining whether conditional 
release should be granted is whether the person will be dangerous to 
himself or others in the reasonably foreseeable future if released under 
the conditions proposed. It is not necessary that he be fully recovered 
from his mental illness. The findings of fact of the trial court were 
(1) that it had not been shown that appellant had recovered a sanity, 
and (2) that it had not been shown that she would not be dangerous to 
herself or others in the foreseeable future. The latter finding was 
stated in absolute terms and without reference to whether she would be 
dangerous if conditionally released under supervision. Such findings as 
were made are appropriate to a case of unconditional release, but not 
where the issue is the granting of a conditional release. The Court 
refused to make a finding that appellant's condition had improved while 
she had been at St. Elizabeths although the evidence was clear and un- 
controverted on this point and it was clearly relevant to the issue before 
the Court. ! 


These facts indicate that the Court was confused between the test 
to be applied for unconditional release and that to be applied for condi- 
tional release and in fact applied the former rather than the latter. 
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Moreover, the Court stated in its ruling that to release appellant 
three or four months after acquittal would make the defense of insanity 
an avenue of escape for criminals. It then quoted a statement of Lord 
Justice Denning, testifying in 1949 before the Royal Commission on 
Capital Punishment, regarding the importance of punishment in the 
criminal law. Despite the Court's denial that it was basing its decision 
on this quotation, it obviously considered it relevant and important to 
the issue before it. These statements make it apparent that the Court 
was reading an element of the "retributive" theory of criminal justice 
into the statute, which is completely without foundation either in the 
statutory language or the legislative history, and which constitutes a 
gross misapplication of the statute, in addition to being at variance with 
the theory on which the defense of insanity rests. 


Appeal No. 14,924 


The District Court was in error in ordering that appellant may 
not leave the Hospital grounds in the company of a suitable person ex- 
cept pursuant to a conditional release. Section 24-301(d), in providing 
that a person acquitted of crime on the ground of insanity shall be con- 
fined in a mental hospital, contemplates that such persons shall be con- 
fined in accordance with existing administrative practices at the hospital. 
For many years it has been the practice at St. Elizabeths Hospital to 
permit patients to leave the Hospital grounds for a few hours when ac- 
companied by a suitable companion, provided the condition of the patient 
is such that this would not be dangerous to the patient or to the com- 
munity. Whether a patient should be permitted to do this is essentially 
a medical matter, the determination of which should be within the dis- 
cretion of the medical staff of the Hospital. The statute does not con- 
template that the cumbersome conditional release process should be 
required for such minor and temporary absences. The use of the term 
"confine" in the statute carries no such connotation. It is used inter- 
changeably in the statute with the term "commit". The District Court 
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erred in its construction of the statute and its order of December 23, 
1958, should be set aside and vacated. | 


ARGUMENT 


Appeal No. 14,923: 


I 

THE DECISION OF THE DISTRICT COURT DENYING 
CONDITIONAL RELEASE WAS NOT. SUPPORTED BY 
SUBSTANTIAL EVIDENCE AND WAS CONTRARY TO 
THE WEIGHT OF THE EVIDENCE; THE COURT 
SHOULD HAVE FOUND ON ALL THE EVIDENCE 
THAT THE CONDITION OF APPELLANT WARRANTED 
HER CONDITIONAL RELEASE. 


In the certificate filed by the Superintendent of St. Elizabeths 
Hospital on October 20, 1958, he proposed that a conditional release be 


granted appellant subject to the following conditions (JA 16-17): 
| 
"The plan under which we recommend that the 
conditional release be granted is that in accord- 
ance with the continuation of a total plan of re- 
habilitation Miss Hough be permitted to leave St. 
Elizabeths Hospital to go to the city of Washington, — 
D.C., unaccompanied in an effort to obtain employ-_ 
ment. It is recommended that this plan be carried | 
out under very close hospital supervision and that 
she be subject at all times during the period of her 
conditional release to the supervision of the Social 
Service Department of St. Elizabeths Hospital for 
examination at such times as are designated by the 
authorities of St. Elizabeths Hospital." 


i 
| 


D. C. Code, Sec. 24-301(e), provides for two separate and dis- 
tinct types of releases for a person who has been acquitted of a crime 
on the ground of insanity, and confined to a hospital, pursuant to Sec. 
24-301(d). It first provides that an unconditional release shall be 
granted | 


“. . . if the Court finds that such person has 
recovered his sanity and will not in the reason- 
able future be dangerous to himself or others . 
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It also provides for a conditional release 


", . . Where, in the judgment of the superintend- 
ent of such hospital, a person confined under sub- 
section (d) above is not in such condition as to 
warrant his unconditional release, but is ina 


condition to be conditionally released under super- 
vision . . ." (Emphasis added.) 
It further provides that 


", . . if, after a hearing and weighing the evi- 
dence, the court shall find that the condition of 
such person warrants his conditional release, 

the court shall order his release under such con- 
ditions as the court shall see fit . . ."" (Em- 
phasis added.) 

At the conclusion of the hearing held on December 5, 1958, on the 
Government's objection to the appellant's being granted a conditional 
release, the District Court ruled that it had not been established by a 
preponderance of evidence that appellant should be conditionally released 
and that it would be safe to release her so far as the community is con- 
cerned (JA 52). In the findings of fact filed on December 12, 1958, the 
Court found that it had not been shown that the appellant will not in the 
reasonable future be dangerous to herself or others (JA 57-58). It is 
submitted that there was no substantial evidence presented at the hearing 
on December 5 to support the Court's ruling and finding of fact and that 
it was clearly established by a preponderance of the evidence that if the 
conditional release is grantéd appellant will not in the reasonable future 
be dangerous to herself or others. Accordingly, it is appellant's position 
that she is entitled to the conditional release sought by Dr. Overholser. 


Six psychiatrists testified at the hearing held on December 5, 1958. 
Four of these expert witnesses were on the staff of St. Elizabeths Hos- 
pital. They include Dr. Winfred Overholser, the Superintendent of St. 
Elizabeths Hospital, and Dr. Addison Duval, the Assistant Superintendent. 
Both of these eminent psychiatrists had an opportunity to see, talk to, 





13 


and examine the appellant on a number of occasions during the period of 
approximately eighteen months she had been in St. Elizabeths Hospital 
(JA 23, 48-49). The other two psychiatrists from St. Elizabeths Hospi- 
tal who testified were Dr. David Warner Harris, Chief of the Dix Serv- 
ice, who was the psychiatrist directly in charge of appellant's case from 
June 18, 1957, until August 5, 1958 (JA 44), and Dr. Clara Lucille Hoye, 
Chief of the Richardson Service, who was in direct charge of the case 
after August 5, 1958 (JA 46). | 


The other two psychiatrists were Dr. Manfred S. Guttmacher, 
Chief Medical Officer of the Supreme Bench of Baltimore, and Dr. 
Benjamin Karpman, who were called by the United States Attorney. 





Dr. Guttmacher examined the appellant once on November 24, 


1958, for the purpose of this proceeding, at the request of the United 
States Attorney (JA 32). He has had no other connection with the case. 


Dr. Karpman had known appellant's father (JA 37-38). : He had 
interviewed appellant once or twice in his office in 1945 (JA 37), and had 
observed her over a period of years through his social contacts with her 
family (JA 40). His last contact with the appellant was a telephone con- 
versation approximately one year prior to the hearing (JA 39-40), and 
the last time he had actually seen her was about fourteen months prior 
‘to the hearing when he had talked with her for an hour (JA 39-40). 


Dr. Overholser's Testimony 


Dr. Winfred Overholser, Superintendent of St. Elizabeths Hospital, 
who had examined appellant at least a dozen times since her confinement 
in that institution began (JA 23), testified that although appellant is suf- 
fering from schizophrenia, paranoid type, she has shown considerable 
improvement since she has been at the Hospital (JA 24, 30, $1), and 
that her behavior has changed considerably for the better (JA 26). He 
stated that one of appellant's symptoms in June, 1957, was that she saw 
nothing unusual in what she had done (JA 24), and that he thought that 
she still felt that she had done nothing wrong (JA 26). | 
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Dr. Overholser also pointed out that appellant had been permitted 
to leave the grounds of St. Elizabeths and come to Washington accom- 
panied by her mother about three times a week from August, 1958, until 
the time of the hearing in December (JA 26). He further said (JA 27, 
28-31): 


"T mean to say that in this case, pragmatically, 
the fact that nothing untoward has happened from 
her many visits to the city with accompaniment, let 
us say, seems to me a pretty fair indication that 
she is not any great menace to the community. 


* * * 
BY MR. FLANNERY: 


Q. However, although she still has a major 
mental disease, / you have certified that she should 
have a conditional release? 


A. Ihave. 


Q. Very well, now if she were given a condi- 
tional release, what protection would be afforded to 
the public under your plan, if you do have a plan? 


A. Yes, we do have a plan to keep in touch 
with her through our social service, to have her 
return to the hospital at fairly frequent intervals 
for interview, but it seems to me, at this stage of 
the proceedings, she has had enough opportunity 


that we have given her to show that she is no sub- 
stantial menace to the community. 


5 Mr. Flannery in his questioning of the witnesses about appellant's illness 
frequently used the term "major mental disease". With reference to the mean- 
ing of this phrase, Dr. Duval testified as follows (JA 50-51): 


"A, Well, I think you might want to define what you mean by 'major 
mental disease’. If you mean by that that this is one quite frequently seen 
and one in which there is a high percentage of incidence in our total 
mental illness problem, then it is a major mental disease. 


The Court: It is also a mental disease of a dangerous type, is it not? 
The Witness: Not necessarily, sir. Many of these patients are not 
in any sense dangerous." 


See, in this connection, Van Nostrand's Scientific Encyclopedia, Third Ed. 1958, 


p. 1461, under Schizophrenia: ". . . The disorder is relatively common; ap- 
proximately 60% of chronically ill patients in state hospitals are schizophrenics. 
? 
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Q. And you say that despite the fact that just 
less than 18 months ago she killed someone under 
very violent circumstances ? 


A. Yes, and under great stress. Other factors 
were involved as well as the man; the fact her father 
had just died and so on. 


Q. Now, if this woman, who has this major 
mental disease, were released conditionally into the 
community and met a great number of frustrations 
in adjusting herself in getting along, isn't there a | 
probability or possibility that she might explode, sO 
to speak, and even do harm to herself or to others? 


A. Well, there is that possibility with a great 
many people, some of whom have never been in — 
mental hospitals. I can't make any guarantee aoe 
permanence, or even about the conduct. 


The Court: Of course, no human being can | 
make a ‘guarantee as to future conduct; however, we 
do have to weigh probabilities and possibilities. | 


The Witness: Yes, sir, and after a long period 


of observation we consider that we are reasonably 
safe in making this recommendation, otherwise we 
wouldn't have made it. 


BY MR. FLANNERY: 


Q. Now, getting back to your plan of condi- 
tional release, where would she live if she came | 
into the community ? | 

| 

A. We would try to see that she would live | 
where she would be at least in contact with other | 
people and, therefore, to some extent, supervised. 
We have not made definitive plans because we were 
awaiting a decision on our recommendation. 


Q. I see. How often would she report back 
to the hospital? 

A. I should think probably, at first, as often 

as once a week. 
5 1K %* 
BY MR. SPENCER: | 
Q. Doctor Overholser, during the time that, 
Mi: 3 Hough has been at St. Elizabeths Hospital, 


has she at any time been working for anybody 
there ? 
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A. Oh yes, indeed. For a considerable period 
of time she worked as a secretary in the Catholic 
Chaplain's office. 


Q. How long would she do that each day? 


A. A number of hours; I couldn't say exactly-- 
and she was very efficient. 


% * * 


Q. As far as you know, was her record with 
the Catholic Chaplain there a satisfactory one? 


A. Excellent, and she was very helpful too in 
the geriatric building for a time, in helping to feed 
the old folks, the patients who were rather helpless. 
She has been very helpful that way. She never made 
the slightest bit of difficulty of any sort. 


Q. In other words, her record while at St. 
Elizabeths has been one of constructive work and 
cooperation with the authorities ? 


A. After the first few months. There were a 
few months, as I think I indicated earlier, Mr. 
Spencer, when she was really aloof. I think that, 


perhaps, is the best word to describe it, in which 
she didn't mix much with the other patients; stayed 
pretty much by herself on the ward. Of course, 
there were times when she was confined to the ward. 


Q. And since that time she has improved in 
her attitude and in the activities which she has been 
able to carry on at the hospital? 


A. That is correct. 


Q. Now, you have indicated that since last 
August she has been permitted to come into Wash- 
ington on a large number of occasions. 


A. Yes. 


Q. Have you had any occasion [ indication] 
that her behavior, during those periods when she 
was in the city, was in any way not what it should 
have been ? 


A. Not in the slightest. 


Q. Would you say that the conditional release, 
which you have proposed, is a logical extension of 
her rehabilitation plan, which has already been 
moving along from stage to stage with respect to 
the recovery of this patient ? 
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A. Yes. It has been our purpose to try to aid | 
in her rehabilitation, as it is ina lot of patients. 
Q. And do you feel that the plan which you 
propose with respect to her coming to Washington ~ 
to obtain employment, as stated in your certification, 
is a moderate and reasonable step beyond what she | 
has been permitted to do so far? | 


A. Ido indeed. I think there would be adequate 
safety as far as the community is concerned. 


Q. Would you say that in the rehabilitation of a 
patient of this type, that itis very important that | 
the process of bringing them back into a normal life | 
be a gradual one that should be done step by step? 


A. Yes, indeed. 


Q. And that is what you have in mind in making 
this certification for a conditional release ? 


A. Precisely, yes. 
* * 
Redirect Examination 
BY MR, FLANNERY: 
Q. Doctor, this patient has not made a full 
recovery ? 
A. We haven't said so. 


Q. No. You merely are saying that she has 
made a sufficient recovery at this time, in your 
opinion, to be entitled to a conditional release. 


i 
| 
! 


A. She has made a very considerable improve- 
ment. The mere fact that she is still suffering from’ 
2 mental illness is not necessarily incompatible with 
her being outside and carrying on successfully and 
in an orderly way."" (Emphasis added.) 





. Dr.. Duval’'s ' Testimony | 
Dr. Addison McGuire Duval, Assistant Superintendent of St. 
Elizabeths Hospital, testified that he first became acquainted with ap- 
pellant shortly after she was admitted to the Hospital and has seen her 
on different occasions through the succeeding months (JA 49). Dr. 
Duval's testimony concerning whether appellant would be dangerous to 
herself or others if conditionally released was as follows: | 





18 


"Q@. Would it be your opinion, if that release 
were granted, that Miss Hough would be dangerous 
to herself or other people? 


A. In my opinion it would be a safe procedure 
and I do not think that she would be dangerous to 
herself or to others." (JA 49) 


On cross examination by Mr. Flannery, Dr. Duval stated that he 
thought that appellant does have some understanding of why the charges 
were placed against her and that she appreciates that what she did was 
wrong. His testimony on this was as follows: 


"Q. Dr. Duval, Edith Hough still does not under- 
stand why the charges in the murder case were placed 
against her? Isn't that correct? 


A. That is not my understanding, no. 
Q. What is your understanding? 


A. My understanding is that she does under- 
stand why the charges were placed against her. 


Q. Yes. Well, does she appreciate the fact 
that what she did was wrong? 


A. I think she does, although she has given me 
information indicating that she thought there were 
many extenuating circumstances here and that there- 
fore she was under extreme pressures which were 
the basis of her action; and this was not, in her own 
words to me, a conscious act which she wanted to 
commit. (JA 49) 


* * oe 


-  Q. Now isn't it a fact that she presently has 
difficulty in exercising objective reasoning? 


A. Oh, I think to some extent I would agree 
to that. In certain areas I think that she could pos- 
sibly be more objective. But I don't think this is of 
such character that it is very different from what 
many normal people have." (JA 50) 


Dr. Hoye's Testimony 


Dr. Clara Lucille Hoye, a member of the staff at St. Elizabeths 
Hospital and Chief of the Richardson Service, testified that appellant 
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has been under her supervision since August, 1958, and that she has 
interviewed appellant about once each month since that time and has 
seen her casually on other occasions (JA 46). Dr. Hoye, although 
testifying that appellant's insight into the crime is limited (JA 48), 
stated that appellant does not show any lack of objectivity with respect 
to anything other than the alleged crime (JA 48). Concerning whether 
the appellant would in her opinion be dangerous to herself or others if 
conditionally released, Dr. Hoye testified as follows: | 
"Q. What is your opinion with respect to 
whether or not Miss Hough would be dangerous 
to herself or to other people if the conditional 


release which was requested in that certification 
is granted? 


A. I think she has improved to the extent 

that she would not be dangerous to herself or 

others if that conditional release is granted." 

(JA 46) | 

Dr. Hoye further confirmed Dr. Overholser's testimony that ap- 
pellant had been in Washington with her mother on many occasions since 
August (JA 46-47) -- about every other day from the last of August until 
| 

the middle of October and almost every day since then (JA 46). She 
would leave the Hospital at about noon and return sometimes at five and 
sometimes at eight o'clock (JA 47). She further testified that there had 


been no complaint about appellant's actions while away from St. Eliza- 
beths (JA 46). | 


Dr. .Harris' Testimony | 

Dr. David Warner Harris, a member of the staff of St. Elizabeths 
Hospital and Chief of the Dix Service, was the psychiatrist directly in 
charge of appellant's case from June 18, 195% to August 5, 1958 (JA 43- 
44). He testified that during the period she was under his care her 
mental condition improved so that by August 30, 1957, she was given 
permission to walk on the Hospital grounds accompanied by Hospital 
personnel (JA 44-45). By November 5, 1957, she was given permission 
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to walk on the grounds by herself and was able to perform hospital work 
assigned to her (JA 45). In connection with this work, Dr. Harris testi- 
fied that the appellant cooperated scrupulously with her supervisors 
and was a valued assistant (JA 45). When asked if it was his opinion 
that appellant could be conditionally released from the Hospital so that 
she could come into Washington to obtain employment without being 
dangerous to herself and others, Dr. Harris testified as follows: 
"A. I think this is a possibility. But since I 
have not examined Miss Hough since August of 


1958, I don't think that I could have a valid opinion 
at this point.” (JA 44) 


Dr. Guttmacher's Testimony 

Dr. Manfred S. Guttmacher, the Chief Medical Officer of the 
Supreme Bench of Baltimore, examined appellant at the request of the 
United States Attorney's Office on November 24, 1958 (JA 31, 32). His 


report following the examination, which was partially read into the 
record, reads in part as follows: . 


"In all probability it [the condition of the appellant | 
offers no threat to the safety of the community. 
She has a good deal of freedom at present. 


# * 


The Examiner feels that providing continued 
medical surveillance of the patient over a very 
prolonged period is of greater moment than any- 


thing else. Having her take a job five days a week 
does not seem to be a hazardous step from the 


community's point of view if she would have a 
psychiatric interview every weekend. As to when 
the actual discharge should take place, this would 
be a question of feeling one's way and observing 
her progress or retrogression. This Examiner 
feels her discharge should be conditional upon her 
willingness to see a psychiatrist regularly for a 
prolonged period to guard against increasing 
tensions and afford the opportunity of discerning 
the development of a more flagrant psychotic type 
of reaction.” (JA 32-33) (Emphasis added.) 
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Dr. Guttmacher testified that there was very definitely a possibility 
of a "psychotic break" in this case (JA 33). He went on to say that he 
meant by this, "that the patient might become more flagrantly psychotic, 
that her behavior might be of a more anti-social character". (JA 33) 


The Court then asked (JA 33-34): 


"And if that occurs, is there a possibility of 
danger2 or probability of danger to the community _ 
or to herself? 


The Witness: Yes, sir. The reason that I 
stress this question of follow-up, I think the mistake 
so often made is that patients are discharged from | 
the hospital and they lose contact with the medical | 
authorities, and after a course of time they become | 
more sick; and then serious trouble may occur from: 
the community's point of view. 


I think that if a patient of this type, who is in | 
partial remission, would be willing and able to work 
with the psychiatrist, say once a week over a period 
of perhaps five or ten years at least--and this would 
depend a great deal upon how things develop--I think 
then that the psychiatrist would be in a position to 
say, 'This patient is becoming worse'--and one can 
tell by certain technical developments in her mentation-- 
‘and for her safety and the safety of the community she 
should return to the hospital.'’ Without that kind of 
surveillance I think it is very risky." 





On cross examination Dr. Guttmacher stated as follows: 


"Q. Dr. Guttmacher, I gather from the report | 
which you read into the record that in general you | 
feel that a program of rehabilitation along the lines 
that Dr. Overholser has indicated in your [his] | 
testimony and in his certification would be reasonable 
and would be a proper thing for this patient. Is that 
correct? 


A. Well, I want to see every patient rehabil- 
itated. I am a doctor, and that is the reason Iam a 
doctor. I want to see people well and helped as much 
as possible. 


2 it should be noted that in this question the District Court invited confusion 
between possibility and probability, which was likewise present in the teatimany 
of Dr. Karpman. 
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I don't run a hospital. I don't have the deci- 
sions to make as to when patients should be dis- 
charged or not. I don't for a moment feel that I 
have the right or the competence to preempt a 
judge's function in deciding what risks the com- 
munity should take. 


I think that there would be some risk involved 
in releasing this patient from the hospital. I think 
the risk would be minimal if one could work out a 
system of surveillance such as I have suggested. 
That is about the situation as I see it. 


Q. Dr. Overholser, as you understand it, has 
not indicated that he feels that the patient should be 
discharged from the hospital at this time? 


A. Well, I think that a gradual method of re- 
lease from the hospital is certainly far better than 
a hasty release. As it is now, of course, the 
patient has a fair amount of freedom, as far as I 
know." (JA 35-36) 

Thus it appears from Dr. Guttmacher's report and testimony that 
there is little if any difference between the program of limited freedom 
under psychiatric supervision, which he believes "would not seem to be 
a hazardous step from the community's point of view" and that proposed 
by Dr. Overholser. He is of the opinion that she could obtain employ- 
ment and be away from the hospital during the week provided she 
returned to the hospital and had a psychiatric interview each week end. 
(JA 32-33). This was substantially what Dr. Overholser proposed when 
he said that it was contemplated that she would obtain employment in 
Washington and that she should return to the Hospital each week at first 
and that further freedom would depend on what subsequently developed 
(JA 29). 


Dr. Guttmacher indicated that in his opinion it would be very 
risky to release appellant without psychiatric surveillance (JA 34), but 
Dr. Overholser and the other doctors from St. Elizabeths have sug- 
gested only conditional release, subject to such surveillance. 
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Dr. Karpman' s Testimony 


Dr. Benjamin Karpman, who has acted as a consultant ta St. 
Elizabeths Hospital, testified that he had interviewed the appellant once 
or twice in his office in 1945 (JA 36, 37), and that he had observed her 
over a period of years through his social contacts with her family 
(JA 37, 40, 41). His last contact with the appellant was a telephone con- 
versation approximately one year prior to the hearing (JA 39, 40), and 
the last time he had actually seen her was about fourteen months prior 
to the hearing when he had talked with her for an hour (JA 39, 40). Con- 
cerning his qualifications for testifying as to appellant's condition at the 
time of the hearing on December 5, 1958, Dr. Karpman made the follow- 
ing observations: | 





"Q. Doctor, when did you last examine Miss 
Hough professionally ? 


A. It must be about a year ago, just about a 
year and two months ago. I didn't examine her in 
the sense the other doctors had examined her. | 
Therefore I think that my qualifications for testify- _ 
ing in her case now are not as good as those of the — 
other doctors who have been constantly seeing and 
observing her. 


= a * 


But. she tried to convince me that I am all wrong, 
which is the reason Iam somewhat a reluctant 
witness here today, because what I testify is merely. 
on retroactive situations. I haven't examined her 
recently, as the others have, and they probably - 
have better information than I have." (JA 39-40) 


1 
| 


Dr. Karpman testified as follows concerning the question of whether 


appellant is dangerous: | 
"Q. Would you say. that Edith L. Hough at 
this time is potentially 3 dangerous because she 
has schizophrenia, paranoid type ? 
— ee | 
3 it should be noted that Dr. Karpman was asked whether appellant was 


"potentially" dangerous, not whether she is "probably" dangerous if conditionally 
released under supervision. 





24 


A. I would rather not answer this question 
directly. Ask me whether a paranoid schizophrenic 
is potentially dangerous, and I would say yes." (JA 39) 


The testimony discussed above shows that of the four psychiatrists 
who had direct supervision and control over the appellant at St. Eliza- 
beths Hospital during the period of eighteen months prior to the hearing 
on December 5, three, including the Superintendent and Assistant Super- 
intendent, testified that in their opinions it would not be dangerous to 
appellant or others to grant the conditional release recommended by the 
Hospital and that it would be a safe and desirable step in her rehabil- 
itation. The fourth, Dr. Harris, who had had appellant under his care 
from June 18, 1957,to August, 1958, testified that appellant had shown 
continuous improvement while under his care and supervision but in- 
asmuch as he had not examined her since August, 1958, . he was not in 
a position to express an opinion as to whether the conditional release 
should be granted. Dr. Guttmacher examined appellant on only one 
occasion. In his report he stated that in all probability appellant's 
condition offers no threat to the safety of the community and that having 
her take a job five days a week does not seem to be a hazardous step 
from the community's point of view if there is proper supervision. 
There was nothing inconsistent between his report and testimony, and 
the granting of the conditional release recommended by Dr. Overholser. 
Dr. Karpman, although refusing to express an opinion related directly 
to this case inasmuch as he had not seen appellant for fourteen months, 
stated generally that a paranoid schizophrenic is potentially dangerous. 


Thus, all the medical opinion testimony addressed to the condition 
of appellant at the time of the hearing was that she would not be dan- 
gerous to herself or others if conditionally released under psychiatric 


supervision. There was no medical opinion testimony whatever that her 
condition was such that she would be dangerous if so released. 
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In evaluating the unusual weight which the trial court attached to 
the testimony of Dr. Karpman, despite the doctor's several disclaimers 
of expressing any opinion on the issue involved (JA 39, 40), it should be 
remembered that Dr. Karpman had not seen appellant for about fourteen 
months prior to the date of the hearing, and had not talked with her, 
even on the telephone, for about a year (JA 39, 40). Nonetheless, the 
trial court preferred Dr. Karpman's broad generalizations, expressly 
not related particularly to this case, over the properly specific opinion 
of four eminent psychiatrists: two who had been produced by the Gov- 
ernment and two whose testimony the Government characterized as 
"cumulative" (JA 43). | 





At the conclusion of the hearing, Judge Holtzoff made the follow- 
ing statement: | 


"In view of all of the evidence, especially the 
testimony of Dr. Guttmacher and Dr. Karpman, 
the Court is of the opinion that it has not been 
established by a preponderance of evidence that : 
the defendant should be conditionally released and — 
that it would be safe to release her so far as the | 


community is concerned." (JA 42) | 


Appellant contends that this decision was clearly wrong and should be 
reversed. | 


As will be discussed further under Point II, appellant believes the 
issue before the District Court was not entirely one of fact, but one of 
mixed law and fact. In such cases, there is ample authority that the 
Court of Appeals should exercise its own judgment without undue defer- 
ence to the determination made by the trial court, e.g., Campbe li Soup 
Co. v. Wentz, 172 F. 2d 80, 82 (3rd Cir. 1948) (are certain vegetables 
unique, so as to justify specific performance?); Fritz v. Jare cki, 189 
F. 2d 445, 448 (7th Cir. 1951) (were amounts received for amusement 
rides paid for admission to the amusement place, so as to be subject to 
the admissions tax?); Chandler v. United States, 226 F. 2d 403, 405 
(7th Cir. 1955) (were certain profits capital gains or ordinary income?); 
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Weible v. United States, 244 F. 2d 158, 160-161 (9th Cir. 1957) (were 
taxpayers bona fide residents of a foreign country so as to be exempt 
from income tax?). 


In Bogardus v. Commissioner, 302 U.S. 34, 39 (1937), cited in 


the Weible case, supra, the Supreme Court characterized the question 
whether a certain sum of money was "compensation" or a "gift" as "a 
conclusion of law or at least a determination of a mixed question of law 
and fact." It then said: 
"; ¢ é It is to be distinguished from the findings of 
primary, evidentiary or circumstantial facts. It 
is subject to judicial review and, on such review, 


the court may substitute its judgment for that of 
the Board. 


* x * 


- « ¢ If the conclusion of the Board be regarded 
as a determination of a mixed question of law and 
fact, it has, as we shall presently show, no sup- 
port in the primary and evidentiary facts. The 
ultimate determination, therefore, should be 
overturned, . . . aS a matter of law." 

It should be noted that in each of the foregoing cases, the judicial 
process required the matching of a set of facts against a legislative or 
decisional standard. Precisely that process is involved in this case, 
and for that reason this Court should have no hesitancy in reversing the 


decision below. 


It would appear, in fact, that the District Court based its decision 
on rejection of unimpeached and uncontradicted expert opinion, which 
was unanimous, wherever it appears in the record, to the effect that 
conditional release of appellant would not involve any reasonably fore- 
seeable danger to herself or others (cf. United States v. Johnson, 208 
F. 2d 729, 730 (5th Cir. 1953): “The evidence. . . was unimpeached 
and uncontradicted, and its credibility was in no manner brought in ques- 
tion... . It was error to so hold."). Actually, the action of the 
District Court in this case was precisely that which was commented upon 
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in the Senate hearings on the statute involved here. (D.C. Code, Sec. 
24-301). In testifying before the subcommittee on the Judiciary of the 
Senate Committee on the District of Columbia, on June 29, 1955, Mr. 
John Conliff, then Assistant U.S. Attorney for the District of Columbia 
in charge of the Criminal Division, responded to Senator Morse of 
Oregon as follows (pp. 71-72): 


“Senator Morse: Do you think there is need to 
have any provision in the bill that would require 
such a hearing to have submitted to it the opinion 
of a psychiatrist representing the court? 


Mr. Conliff: I discussed that point when I went — 
back to the office, Mr. Chairman, because it was | 
an interesting observation that you made yesterday | 
and one I think that a great deal of consideration | 
should begiven to. Our conclusion was that the. 
bill as it is written amply provides for the protec- | 
tion of the patient because of [ if] the hospital, the | 
superintendent, certifies that the man should be | 
either conditionally released from the institution, | 
the court on that certificate, at the expiration of 
15 days, [unless] the United States Attorney and 
the Corporation Counsel demands a hearing, may 
sign an order releasing him. 


Now, our position is that if the court has no 
other evidence other than the certificate, he would | 
be not warranted in doing anything other than re- ! 
leasing him because if the court declined to release, 
him under that certificate, without any other evi- | 
dence, we feel that it would not be a proper act in 
that the court would be acting arbitrarily and we | 
feel that his action could not possibly be sustained. | 


Senator Morse: You would have writs of habeas | 
corpus. | 


Mr. Conliff: Habeas corpus and even possibly | 
an appeal from that, because there wouldn't be any | 
basis of fact upon which he could make a conclusion| 
of law or a conclusion of fact that the man was not 
entitled to release. | 


Senator Morse: I think you are probably right 
and in the ordinary course of events in most of 
those cases the judge would see to it that he had 
psychiatrist support, anyway. 
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Mr. Conliff: We think he would absolutely have 
to have some opposing evidence and real evidence 
to warrant him not releasing the man on such a 
certificate." 

But even if the correct standards of review in this case may be the 
“plain error or defects affecting substantial rights" test of F.R.Cr.P., 
Rule 52(b), or, as appellant believes, the "clearly erroneous" provision 
of F.R.Civ.P., Rule 52(a), this Court can and should reverse the order 
below. Ordinarily, of course, findings of fact of the District Court 
(although not conclusive) are entitled to great weight. Here, however, 
the decision of the District Court was, as appellant explains hereinafter 
in Point II, predicated on an erroneous view of the governing law. 
Furthermore, there was absolutely no recognizable conflict in the evi- 
dence affecting the single question which was before the District Court. 
Credibility was not and could not have been an element in the factual 
determination.? | Although all of the evidence was given orally, it all 
came from psychiatric witnesses who were disinterested, and there is 
no indication that the District Court based its decision upon anything but 
a “picking and choosing" of isolated elements of the testimony of Dr. 
Karpman, who denied his competency to express an opinion on the only 
issue before the Court. 


& Substantially the same testimony had been given on the previous day by Mr. 
(now District Judge) George L. Hart, Jr., Chairman of the Committee on Mental 
Disorder as a Criminal Defense (p. 45). 


S Since none of the factors were present which normally justify deference to 
the factual determinations of the trial court, appellant believes that this Court 
has, in this case, the same latitude which it and other Courts of Appeal have 
exercised in cases where facts are largely undisputed or primarily documentary 
evidence is involved. Perry v. Perry, 88 U.S. App. D.C. 387, 338-389, 190 
F. 2d 601, 602-603 (1951); Orvis v. Higgins, 180 F. 2d 537, 539-540 (2d Cir. 
1950), cert. denied 340 U.S. 810; Merchants National Bank & Trust Co. v. 


United States, 246 F. 2d 410, 417 (7th Cir. 1957), cert. denied 355 U.S. 881, 
reh. denied, 355 U.S. 920: 


"There is no conflict in the oral testimony and no question 
as to the credibility of witnesses. We are, therefore, not 
prevented by Rule 52(a) from determining the crucial question 
of fact presented on this record." 
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In Dollar v. Land, 87 U.S. App. D.C. 214, ‘217, 184 F. 2d 245, 
248 (1950), cert. denied 340 U.S. 884, this Court stated: 


"The rule by which we are guided in our examina- 
tion of the findings of the trial court in this case was 
laid down by the Supreme Court in United States v. 
United States Gypsum Co., where the Court said: | 
"Since judicial review of findings of trial courts does 
not have the statutory or constitutional limitations 
on judicial review of findings by administrative 
agencies or by a jury, this Court may reverse 
findings of fact by a trial court where "clearly 
erroneous". The practice in equity prior to the | 
present Rules of Civil Procedure was that the find- | 
ings of the trial court, when dependent upon oral 
testimony where the candor and credibility of the 
witnesses would best be judged, had great weight 
with the appellate court. The findings were never 
conclusive, however. A finding is "clearly er- | 
roneous" when although there is evidence to support | 
it, the reviewing court on the entire evidence is left | 
with the definite and firm conviction that a mistake _ 
has been committed.’ ” | 


i 
| 
| 
| 
| 


| 


See also Bishop v. United States, 96 U.S. App. D.C. 117, 121- 
122, 223 F. 2d 582, 586-587 (1955), vacated on merits, 350 U.S. 961. 


In United States v. DuPont & Co., 351 U.S. 377, 381 (1956), the 
rule was stated by the Supreme Court: | 
‘*. . . [the appellant] must show that erro- 
neous legal tests were applied to essential find- 
ings of fact or that the findings themselves were 

‘clearly erroneous’... ." 
Accordingly, appellant submits that decisions of this Court piainly 
warrant reversal of the decision below. | 
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THE COURT BELOW ERRED IN ITS INTERPRETATION 
OF THE STATUTE WITH RESPECT TO THE STANDARD 
TO BE APPLIED IN CONSIDERING AN APPLICATION 
FOR CONDITIONAL RELEASE. 


As appellant has outlined hereinbefore, D. C. Code, Sec. 24-301, 
as amended by the act of August 9, 1955, provides for two separate and 
distinct types of releases for a person who has been acquitted of a crime 
on the ground of insanity and confined to a hospital. Section 24-301(e) 


first provides for unconditional release, which may be granted (assum- 


ing that the prosecutor opposes the certificate of the Superintendent of 
the Hospital) if the Court finds (1) "that such person has recovered his 
sanity," and (2) “will not in the reasonable future be dangerous to him- 


self or others." 
Section 24-301(e) also provides for a conditional release: 


| ~. Where in the judgment of the superintendent 
of such hospital, a person confined under subsec- 
tion (d) above is not in such condition as to warrant 


his unconditional release, but is in a condition to 


be conditionally released under supervision. . . < 
It further provides that 


". . . if, after a hearing and weighing the evidence, 
the court shall find that the condition of such per- 


son warrants his conditional release, the court 
shall order his release under such conditions as 
the court shall see fit. . . . " (Emphasis added.) 

This Court has on several occasions construed Sec. 24-301 (e) in- 
sofar as it applied to unconditional releases. Those cases have made 
it clear that the trial court must find, in order to grant an unconditional 
release, that the acquitted person is now free from “such abnormal 


mental condition 'as would make the individual dangerous to himself or 


the community in the reasonably foreseeable future." (Emphasis added.) 
Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 257 F. 2d 667, 


670 (1958); followed in Rosenfield v. Overholser, __ U.S. App. D.C. 
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___, __F. 2d___ (No, 14340, Dec. 2, 1958), where this Court added: 
"The court should bear in mind in this connection that the statute im- 
poses no requirement that the medical witnesses give an absolute guar- 
antee that the patient will never again be mentally ill or dangerous. 
Reasonable foreseeability, based on careful diagnosis and prognosis by 
competent persons, is the test." Cf. Starr v. United States, co U.S. 
App. D.C. _, __ F. 2d___ (No. 13865, 1958). This Court has not, 
so far as appellant is aware, had any previous occasion to address itself 
to the conditional release procedure, which represents a new statutory 
approach. Appellant believes, however, that the decisions on uncondi- 
tional release and the statutory provisions demonstrate that the proper 
test in considering a proposed conditional release must be whether, con- 
sidering reasonable foreseeability, the acquitted person would ‘be dan- 
gerous to himself or the community if released under the conditions 


proposed by the superintendent, 


This standard is implicit in the report of the Committee on Mental 
Disorder as a Criminal Defense to the Council on Law Enforcement in 
the District of Columbia (quoted in the Report of the Senate Committee 
on the District of Columbia, Senate Report No. 1170, 84th Congress, 
1st Session, p. 14, as well as in the Report of the House Committee, 
House Report No. 892, 84th Congress, 1st Session, p. 14, both of 
which dealt with the 1955 amendment to Sec. 24-301.) The relevant 
portion of this report reads as follows: i 








"The Committee feels, too, that the law should |, 
provide a means for conditional release of persons © 
who have recovered after being acquitted on the | 
grounds of insanity. Such a conditional release 
would accomplish the following results in the opin- | 
ion of the Committee: | 


1. Permit psychiatric aftercare supervision 
for such period as the Court and hospital author- 
ities may consider necessary. 


2. Permit conditional release of such person 
on a trial basis where the Court and hospital author- 
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ities might be reluctant to grant their unconditional 
release. 


3. Permit immediate recommitment for treat- 
ment of those conditionally released where sub- 
sequent experience and psychiatric observation 
indicated that the release had been premature. 


4. Give to the public an increased feeling of 
security in these matters." 

it would appear merely from the statement of the statutory plan. 
that, although complete cure--or virtually complete cure--is required 
for unconditional release, the very concept of conditional release, with 
its approach of "aftercare" and "supervision", is that the person is not 
completely cured and that in fact some new onset of the mental disorder 
--even to the point of danger-- may be a possibility. However, the fact 
that the trial court in this case made its findings in absolute terms, 
rather than as related to the conditions suggested by the certificate and 
at the hearing, demonstrates that it may well have been led astray by 
the confusion generated by the Government, which in its interrogation 
throughout the proceeding reflected its belief that the conditional release 
could be granted only if appellant had made a “full recovery" and were 
no longer “suffering from a major mental disease" (JA 18, 24, 28, 31, 
32, 48, 50). In its oral opinion, the Court below stated (JA 51): 


“All the psychiatrists agree that the defendant was 
suffering from schizophrenia of the paranoid type, 
and also that she is still afflicted with this disease." 


No attempt was made by the Court to determine the severity of the 
condition in-the light of the restrictions contemplated by the conditional 
release, and in fact, the Court expressly refused to find that appellant 
had made substantial improvement although the evidence was clear and 
completely uncontroverted on this point (JA 24, 30, 31, 33, 44, 45, 46) 
The colloquy in which this occurred was as follows: 


"Mr. Spencer: . . . With respect to the balance 
of finding Number 7, we suggest that the Court, 
instead of stating that the defendant, Edith L. Hough, 
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has not recovered her sanity, that that finding read | 
as follows: | 


’That the defendant, Edith L. Hough, has not 
fully recovered from her mental illness, but 
that substantial improvement has been made 
since she was admitted to St. Elizabeths 

Hospital. * : 
- The Court: No, Iam not going to make any such | 
finding as that. Iam going to use the word ‘sanity’ | 
because that is what the statute uses. 


I know some St. Elizabeths’ doctors object to the, 
use of the word ‘sanity’. Well, they will have to go 
to Congress and get them to change the statute. I 
do not favor that attitude. Iam not goingtouse — 
medical terms; I am going to use statutory terms. | 
I am not going to make any finding that she has made 
a substantial improvement. As to that, I think I 
am going to leave the phraseology as submitted by | 
Mr. Flannery." (JA 53-54) 





This statement makes it clear that the trial court never did comprehend 
the fundamental difference between conditional and unconditional release. 


The test established by this Court in the Leach and Rosenfield 
cases, supra, plainly implies that in unconditional release cases, com- 
plete restoration to sanity is not required, so long as the condition does 
not make danger to self or others reasonably foreseeable. A fortiori, 
complete cure cannot be demanded in cases involving conditional release. 


The spokesman for the Committee whose report was quoted above, 
Mr. (now District Judge) George L. Hart, Jr., in testifying before the 
Subcommittee on the Judiciary of the Senate Committee on the District 
"of Columbia, on June 28, 1955, stated: | 


"As L said, if the Corporation Counsel or who- — 
ever prosecuted, whichever office prosecuted, the | 
accused or the court on its own volition wanteda 
hearing they could have it, and after the hearing 
the court could release or recommit, depending 
on how it felt after the hearing, and we have also — 
provided in this what is, perhaps, a novel situation 
--it exists in one or two other states--and that is — 
a provision for conditional release for such a 
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person which is not now provided at all in our law, 
and we felt that the provision for a conditional re- 
lease would help protect the public, it might also be 
quite helpful to individuals in certain cases. 


For example, if you could release a man condi- 
tionally, we felt the superintendent of the hospital 
might feel, "Well, the chances are all in favor of © 
this man having recovered and no longer will he be 
a danger to himself or we know he has recovered 
to a certain point where he will not be immediately 
dangerous, and if he could be released to his family 
or if he could be released in the custody of some 
proper friend or supervisor outside of the walls of 
the institution, it might have a considerable thera- 
peutic value and help in his final complete recovery.' 


This is done every day in civil cases of commit- 
ment, this conditional release, but there was no 
provision for it in our law. 


We have said that in such cases where the super- 
intendent may retain some doubt about his uncondi- 
tional release but feel he would be a proper subject 
of release under certain conditions of supervision 
and continued treatment that he may so certify that 
to the court and set in motion the same procedures 
of fifteen days for objection by the United States 
Attorney or the Corporation Counsel. 


At the end of that period if objection has been 
made or if the court of its own motion wished to, 
it could hold a hearing on this conditional release. 


If it were satisfied and no objection were made, 
then the court could release the person under such 
conditions as the court might set, and we have not 
attempted to set up the conditions, because we do 
not know what the conditions might be in the various 
cases, The court would fix those conditions. 


That would permit sort of a trial release and sort 
of continued treatment, and then if a person had a 
relapse and was indicating he was becoming danger- 
ous, he could be recommitted for violation of the 
release conditions or if he continued to improve to 
a point where the superintendent felt he was en- 
titled to his unconditional release he would then 
follow the procedures for the unconditional release." 
(Hearings, pp. 34-36) 
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Obviously the statutory purpose would be completely frustrated if 





the District Court were to be permitted to equate conditional release to 
unconditional release. Therapeutic objectives to be obtained from con- 
ditional release, as in this case, would be lost (JA 30-31). As Dr. 
Overholser testified before the Senate Subcommittee, it is mistaken to 
overemphasize the danger from released patients: 


"Actually, the dangerousness of released 
patients, I should like to take this opportunity to 
say, the dangerousness of patients who are re- 
leased from mental hospitals is much, much less 
than the public thinks. 


There was a very extensive study made of this 
whole problem in New York State. The report was 
released, I think, just about the first of this year. ! 
It showed that the betting was very considerably in | 
favor of the released patients as compared to the 
general run of the population, that they were 
actually a better risk when released from mental 
hospitals than the general run. Your arrest rate 
was lower than with the general run." (Hearings, 

p. 56) 


Nor is the danger of malingering so great as the court below ap- 
pears to view it (see e.g., the opinion of the trial court in In re Rosen- 
field, 167 F. Supp. 18, 19-21 (D.D.C. 1957)). Speaking of experience 
prior to the 1955 amendment to Sec. 24-301, which was designed, of 


course, to discourage defense on the ground of feigned insanity, Dr. 
Overholser testified before the Senate Subcommittee: | 


“There have not been very many malingerers, | 
there have been some, yes, indeed. I checked up | 
yesterday and I find that in the last two years, out | 
of perhaps two hundred, two hundred and fifty, ! 
criminal admissions to St. Elizabeths, there have | 
been perhaps eight patients who were pretty defi- — 
aes in our opinion, malingering." (Hearings, | 
p. 53 | 


Besides its failure to appreciate the vital distinction between con- 
ditional release and unconditional release, the court below also was 
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obviously impelled by a retributive reaction to persons who have been 


acquitted on the ground of insanity. These views were stated most 
forcibly by the trial court at the conclusion of its oral opinion (JA 52-53): 


“There is another circumstance to which the 
Court wishes to advert, although it is not the 
matter that governs the Court's conclusion in deny- 
ing the request for the defendant's release. The 
defendant was tried last July for a coldblooded, 
horrible murder. She was acquitted on the ground 
of insanity. There is no doubt that the murder was 
committed. And now, three or four months later, 
She requests to be released from the institution. 
The Court feels that in the case of a person who is 
acquitted on the ground of insanity of a type that is 
of long duration and not a mere temporary flare-up, 
to release a person of that kind within a few months 
would be to make of this procedure a route to 
escape punishment for a serious crime. In this 
connection I am going to read an extract from the 
testimony given by a great English judge, Lord 
Justice Denning, now a member of the House of 
Lords. He gave this testimony before a Royal Com- 
mission on December 1, 1949 -- and I quote: 


_ "Punishment is the way in which society ex- 

presses its denunciation of wrongdoing; and, in 
order to maintain respect for law, it is essential 
that the punishment inflicted for grave crimes should 
adequately reflect the great revulsion felt by the 
great majority of citizens for them. Itisa 
mistake to consider the objects of punishment as 
being deterrent or reformative or preventive, and 
nothing else. If that were so, we should not send 
to prison a man who was guilty of motor man- - 
Slaughter, but only disqualify him from driving. 
But would public opinion be content with this? 
The truth is that some crimes are so outrageous 
that society insists on adequate punishment, be- 
cause the wrongdoer deserves it, irrespective of 
whether it is a deterrent or not.’ " 


These were essentially the same views which had been expressed 
by the trial court in In re Rosenfield, 157 F. Supp. 18, 19-21 (D.D.C. 
1957), in its decision which was reversed by this Court on December 2, 


1958 (No. 14340, ___' U.S. App. D.C. _—, ___—~*#F. 2d ___), only three 
days prior to the hearing in this case. 
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Despite the disclaimer that the matter governed the trial court's 
conclusion, it is obvious that the trial court considered the remarks of 


Lord Justice Denning as relevant and important in its analysis and ap- 
plication of Sec. 24-301° This express avowal of the retributive 

theory of criminal justice is so contrary to the decisions of this Court 
in cases of this type as to justify reversal even if there were no other 


error inthe record. 


| 
1 


6 it is interesting to note that the hearing on December 5, 1958, was contin- 
uous from the commencement of the testimony of Dr. Guttmacher, who was fol- 
lowed by four other witnesses to and including the oral opinion of the trial court, 
which concluded with the quotation from Lord Justice Denning. The quotation 
is from a memorandum submitted to the Royal Commission on Capital Punish- 
ment, on December 1, 1949, by Lord Justice Denning (Minutes of Evidence of 
the Royal Commission, p. 207). During subsequent questioning concerning the 
portion quoted by the trial court, the following colloquy occurred aa ar p. 
209, par. 2560 and 2561): 


CHAIRMAN (Sir Ernest Gowers, G.B.E., K.C.B.): 
". . . I suppose you attach some value to deterrence?" 


LORD JUSTICE DENNING: "Yes, I attach very great | 
value to the aspect of deterrence, but my view is that there | 
are quite a number of cases where deterrence is not the 
only guide. Take a case like the Haigh case recently, or 
some of these outrageous cases. The community, in my 
view, would demand the death penalty without regard to 
questions of deterrence at all. Indeed, if you take some | 
of the sexual offences, such as offences against small boys, | 
many people would say, 'Let such an individual be treated | 
by a psychiatrist’, but somehow the public sense at this 
present stage demands that there should be some kind of : 
punishment." | 


CHAIRMAN: "I must not lead you too far along that path, 
but do you think that it is a right and proper feeling?" | 


LORD JUSTICE DENNING: "No. I think we need edu- | 
cating to the other view. I think the right view is probably | 
that those cases should be treated from the medical aspect, | 
but Iam not sure that public opinion is ready for that at the | 
momen’ | 


Obviously, the surmises about public opinion, which are at the heart of Lord 
Justice Denning's remarks, even if valid in the United Kingdom in 1949, are not 
necessarily valid here and now and are clearly irrelevant to this case. They 

are wholly at variance with decisions of this Court and with current statutory 
approaches in this jurisdiction, such as the Miller Act, D.C. Code, Sec. 22-3501 
through 3509, enacted June 9, 1948, and Sec. 24-301, as amended peat 9, 1955, 
which is involved in the instant case. 








38 


As expressed by this Court in Durham v. United States, 94 U.S. 


Se, 


App. D.C. 228, 242, 214 F. 2d 862, 876 (1954): 


"The legal and moral traditions of the western 
world require that those who, of their own free will 
and with evil intent (sometimes called mens rea), 
commit acts which violate the law, shall be crim- 
inally responsible for those acts. Our traditions 
also require that where such acts stem from and 
are the product of a mental disease or defect as 
those terms are used herein, moral blame shall 
not attach, and hence there will not be criminal 
responsibility." 


See also, Williams v. United States, 102 U.S. App. D.C. 51, 57-58, 
250 F. 2d 19, 25-26 (1957). Furthermore, application of Sec. 24-301 
on the level of severity which the trial court adopted might well lead to 


constitutional difficulties which the Congress and the courts have at- 
tempted to avoid. 


In this connection, it should also be observed that in the statement 
of its theory of punishing those who have been found mentally irrespon- 
sible, the court below insisted: 


"The defendant was tried last July for a cold- 
blooded, horrible murder. She was acquitted on 
the ground of insanity. There is no doubt that the 
murder was committed. And now, three or four 
months later, she requests to be released from 
the institution." (JA 52) 


The inaccuracy of this characterization of the situation is appalling: 


(1) Inasmuch as appellant was insane at the time, .ae killing 
was horrible, but neither ''coldblooded" nor a "murder." 
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(2) The hearing was not being held "three or four months later," 


but in fact more than eighteen months later, and appellant had been in 
St. Elizabeths Hospital all the time. ‘ | 


7 
This distortion of the factual situation occurred at the end of the hearing, 
which lasted only about an hour and a half, despite the following colloquy between 
the trial court and appellant's counsel, which had occurred Eumiedisrely at the 
end of the Government's opening statement (JA 21-22): 


"MR. SPENCER: Your Honor, there is just one thing that I 
would like to add to what Mr. Flannery has said. The defendant 
here originally entered St. Elizabeth's Hospital on June 18, 1957, 
prior to the time that the trial took place, and she has been in St. 
Elizabeths Hospital ever since that time, so that she has actually 
been in the hospital for approximately 18 months. From what Mr. 
Flannery said, I thought that the Court might have the impression 
that she had not been in the hospital until after the trial. 


THE COURT: Oh, no; Iknow. She was found insane, 'suf- 
ficiently insane to be acquitted of murder in the first degree, and 
my question was merely directed to the interval that elapsed be- 
tween the testimony that she was insane and the certificate that 
she has sufficiently recovered to be set at large. 


MR. SPENCER: His statement is correct with ee to 
that, but I just wanted to clear up the fact that she had been there 
for a long time before that. 


THE COURT: I understood that, but she was insane, suffer- 
ing from a serious degree of insanity at the time of her acquittal, 
and here we have only three or four months elapsing a she 
is certified as having recovered; isn't that about it? 


MR. SPENCER: I believe the testimony at the trial shows 
that she was insane at the time of the alleged crime rather than 
at the acquittal. | 


THE COURT: Well, of course, because she was held 
competent to stand trial, I take it? | 


MR. FLANNERY: Yes, Your Honor. 


THE COURT: But an insane person may be competent; ‘to 
stand trial, because the only qualification to be mentally qualified 
to stand trial is that a person must understand the nature of the 
proceedings and is capable of consulting with counsel. There is 
many an insane person who can meet those requirements sig is 
mentally competent to stand trial. 


MR. SPENCER: That is correct, Your Honor, but I think 
the evidence in that trial was all directed to her mental poeHteine 
as of the date of the alleged crime. 


THE COURT: I don't doubt that must have been the fact, be- 
cause that is the usual pattern that those cases take." 
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(3) Appellant did not ‘request to be released." The Superintend- 
ent, with the support of his staff, requested release of appellant subject 
to conditions to he designed to meet her needs and to protect the public. 

As in most cases of mixed questions of law and fact, where the 
trial court has failed to determine the statutory standard properly and 
has also adopted a clearly erroneous view of the evidence related to the 
facts to be measured by the standard, it is difficult to discern with preci- 
sion whether the error lies more with respect to the facts or to the law. 


However, appellant submits that there has been gross error, and that 
the order entered December 12, 1958, should be reversed. 
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Appeal No. 14,924 


THE DISTRICT COURT WAS IN ERROR IN ORDERING 
THAT APPELLANT MAY NOT LEAVE THE HOSPITAL 
GROUNDS IN THE COMPANY OF A SUITABLE PERSON 
EXCEPT PURSUANT TO A CONDITIONAL RELEASE. 


After a hearing on December 23, 1958, the District Court, by 
order entered the same date, directed the Superintendent of St, Eliza- 
beths Hospital not to permit the appellant to leave the grounds of St. 
Elizabeths Hospital except in the custody of an attendant employed by 
the said Hospital until such time as the Court orders her conditional 
release (JA 83). An appeal from that order is now before the Court. 
In the event this Court, in Appeal No. 14,923, decides that appellant 
should have been granted a conditional release following the hearing on 
December 5, 1958, it will be unnecessary to consider the issue raised 
by this appeal. 8 | 





The single issue raised by this appeal is whether the Superintend- 
ent of St. Elizabeths Hospital may without court order permit a person 
confined in said Hospital pursuant to D.C. Code, Sec. 24-301(d), to 
leave the Hospital grounds in the company of a suitable companion for 
brief periods of time when the Hospital authorities have determined that 
the person has recovered sufficiently to do so. ! 


Appellant has been in St. Elizabeths Hospital since June 18, 1957 
(JA 1, 44). In August, 1958, the Hospital authorities determined that 
she had recovered sufficiently to leave the Hospital grounds for a few 
hours on some days in the company of her mother (JA 26-27, 46-47). 
This practice was followed until the hearing on December 23, 1958 (JA 


| 
46, 80). At the conclusion of the hearing on that date, the District 


8 in the event this Court reverses but remands this cause for further hearing, 
however, this issue would, of course, be important to appellant. Furthermore, 
the question of law here presented affects every acquitted person confined to St. 
Elizabeths Hospital now or in the future. 
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Court stated that the practice followed by St. Elizabeths Hospital 
amounted to a conditional release and that the Superintendent of St. 
Elizabeths Hospital was without authority to grant such a release, since 
the procedure set out in Sec. 24-301 (e) had not been followed (JA 82). 
It is the appellant's position that the District Court was in error. 


Whether appellant should be permitted to leave the Hospital grounds 
only when accompanied by an employee or attendant of the Hospital or 
by some other responsible person who meets the approval of the Hospital 
authorities as was done in the case of the appellant after August, 1958, 
is a medical matter, the determination of which should be within the 
discretion of the medical staff of the Hospital. It is not a proper subject 
for decision by the Court and there is nothing in Sec. 24-301 which re- 
quires or authorizes the Court to issue orders with respect to details of 
medical administration of this kind. It should be remembered that St. 


Elizabeths Hospital is a hospital which has for its objective, by statutory 


definition, "the most humane care and enlightened curative treatment of 
the insane. . . ." 24U.S.C.A. Sec. 161. 


D.C. Code, Sec. 24-301(d), provides that when a person tried upon 
an indictment or information for an offense has been acquitted solely on 
the ground that he was insane at the time of its commission, “the court 
shall order such person to be confined in a hospital for the mentally ill.“ 


It is submitted that this language means "confined" in accordance 
with the existing administrative practices of St. Elizabeths Hospital, 
which has for many years granted temporary leaves of absence author- 
izing patients to leave the grounds with a suitable companion (JA 27, 28, 
81). This practice, as the testimony indicated, is considered to be a 
Gesirable therapeutic step in leading patients who have partially recov- 
ered back into normal patterns of activity (JA 28, 30-31). 


A fundamental question is whether "confined" as used in Sec. 
24-301(d) requires that patients be restricted to the grounds of the 
hospital unless accompanied by an attendant employed by the hospital. 





43 


A reading of the Act of August 9, 1955, 69 Stat. 609, Ch. 673 
(D.C. Code, Sec. 24-301(a) to (h) inclusive, 302 & 303) indicates that 
the terms "commit" to a mental hospital and "confine" in a mental 
hospital are used interchangeably. Both are used several times. In 
Sec. 24-301(a) it is stated that | 


‘Whenever a person is arrested, indicted . . . for 
or with an offense and, prior to the imposition of | 
sentence or prior to the expiration of any period of 
probation, it shall appear to the court from the | 
court’s own observations, or from prima facie evi- 
dence submitted to the court, that the accused is of 
unsound mind or is mentally incompetent so as to be 
unable to understand the proceedings against him or 
properly to assist in his own defense, the court may 
order the accused committed to the District of : 
Columbia General Hospital or other mental hospital 
designated by the court, for such reasonable period 
as the court may determine for examination and ob- 
servation and for care and treatment if such is neces- 
sary by the psychiatric staff of said hospital." 
(Emphasis added.) | 


Any criminal, including the most dangerous, might be sent toa 


mental hospital pursuant to the foregoing provision. In order adequate- 
ly to protect the public, persons placed in a mental institution under 
this provision should be just as carefully guarded as those. placed ina 
mental institution after acquittal of crime on the ground of insanity 
under Sec. 24-301(d). Yet the statute uses the term "commit" in one 
case and "confine" in the other. | 


Section 24-301 (a) continues: 


“If, after such examination and observation, the 
Superintendent of the hospital, in the case of a 
mental hospital, or the chief psychiatrist of the 
District of Columbia General Hospital, in the case | 
of the District of Columbia General Hospital, shall| 
report that in his opinion the accused is of unsound 
mind or mentally incompetent, such report shall | 
be sufficient to authorize the court to commit by — 
order the accused to a hospital for the mental mentally ill,; 
unless the accused or the Government objects, in | 
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which event, the court after hearing without a jury, 

shall make a judicial determination of the com- 

petency of the accused to standtrial. If the court 

shall find the accused to be then of unsound mind or 

mentally incompetent to stand trial, the court shall 

order the accused confined to a hospital for the 

mentally ill.” (Emphasis added.) 
The foregoing provision where the term "commit" is used in one place 
and "confine" in another clearly demonstrates that the two terms were 
used interchangeably. Surely it was the legislative intent that the 
amount of freedom which the accused would be accorded after he had 
been placed in the mental institution would depend on his medical condi- 
tion and not on whether he or the government had objected to his being 


placed therein. 


This point is forcibly brought home by Sec. 24-301(b) which 
provides: 


"Whenever an accused person confined to a hospital 


for the mentally ill is restored to mental compe- 

tency in the opinion of the superintendent of said 

hospital, the superintendent shall certify such fact 

to the clerk of the court in which the indictment, 

information, or charge against the accused is | 

pending . . . .™ (Emphasis added.) 
This section was obviously intended to apply to all accused persons who 
had been placed in a mental hospital pursuant to Sec, 24-301(a), regard- 
less of whether it was done with or without objection of the government 
or the accused and whether it was done under the statutory term “to com- 
mit” to the hospital or to be "confined" to it. Other examples can be 
cited. See Sec. 24-302 and 303. 


It is submitted, therefore, that a person "confined" to a mental 
hospital under Sec. 24-301(d) after acquittal of crime on the ground of 
insanity should be subject to the existing administrative practices of St. 
Elizabeths Hospital and should not be treated differently from a person 
“committed” to the said Hospital. In appellant's view, such acquitted 
persons were expected to be treated substantially as persons confined 
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under civil commitment orders had been prior to the 1955 amendment. 


The District Court stated unequivocally (JA 76, 82) that it con- 
strued Sec. 24-301(d) and (e) to mean that, regardless of the nature of 
the offense or the mental disease, an acquitted person cannot be permit- 
ted to leave the hospital grounds unless accompanied by an attendant of 
the hospital until a conditional release has been granted. Such an inter- 
pretation would produce a thoroughly impractical and unreasonable re- 
sult which would be contrary to sound medical and adm inistrative policy 
in operating a mental institution. Furthermore, it would place a heavy 
burden on the courts. There is nothing in the statute or legislative 
history to indicate that such a result was intended by Congress : Rather 
it was intended that such matters should be left in the sound discretion 
of the medical authorities. | 


: | 
It is submitted that the District Court was in error in construing 
the normal administrative procedure of St. Elizabeths Hospital ito 


amount to a conditional release under Sec. 24-301(e). | 
| 


CONCLUSION | 


It is respectfully submitted that in Appeal No. 14, 923 the District 
Court Order entered December 12, 1958, should be set aside and that 
said Court should be directed to order appellant's conditional release. 
It is further submitted that in Appeal No. 14, 924 the District Court's 
Order entered December 23, 1958, should be set aside and vacated. 
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Attorneys for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term : 
Grand Jury Impanelled May 2, 1957, Sworn in on May 7, 1957 
The United States of America : Criminal No. 566-57 
Vv. , : Grand Jury No. 726-57 


Edith L. Hough : First Degree Murder 
(22 D.C.C. aan) 


DOCKET ENTRIES 


Presentment and Indictment Filed (1 count) 


Order committing defendant to St. Elizabeths Hospital 
for a period not to exceed Sixty (60) days to determine 


| 


Mental Competency of the deft., filed (N) 
Order committing Defendant to St. Elizabeths Hospital, 


pursuant to Sec. 301, Title 24, D.C. Code, as eer 
8-9-58, Filed. 


Letter dated 10-20-58 from Winfred Guacnises: M.D., 
Superintendent, advising that Defendant has recovered 
sufficiently to be granted her conditional release from 
St. Elizabeths Hospital, filed. | 


Government's objection to the Granting of a Porte 
Release, filed. 


Government's Objections to granting of a contiiional 
release heard and court finds Defendant should mx be 
conditionally released. 


Findings of Fact & Conclusions of Law, filed. Holtzot?, 
J. (N) Order denying application of defendant for 
Conditional release from St. Elizabeths Home: filed. 
Holtzoff, J. (N) 


Notice of Appeal from Denial of application for conditional 
release pursuant to D.C. Code, 24-301, filed. | 


Motion of Government for modification of the Court's 
Order of July 10,1958, Memorandum of Points and Au- 
thorities in support of Motion for Modification Order, 
filed. 





Order directing superintendent of St. Elizabeths Hospital 
not to permit the Defendant, Edith L. Hough, to leave the 
grounds of St. Elizabeths Hospital except in custody of an 
attendant employed by St. Elizabeths Hospital. Holtzoff, J. 


Notice of Appeal from order of 12-23-58, filed. 


[Filed in open court June 17, 1957] 


G.J. No. 726-57 

We, the Grand Jurors of the United States of America, in and for 
the District aforesaid, upon our oaths, do Present Edith L. Hough for 
violation - First degree murder at the District aforesaid, on the 11th 
day of June, A.D. 1957. 


| /s/ B. F.-Castle 
| Foreman. 


[Filed in open court June 17, 1957] 
INDICTMENT 
The Grand Jury charges: 
On or about May 30,1957, within the District of Columbia, Edith 
L. Hough, purposely and with deliberate and premeditated malice, 
murdered Zurab Abdusheli by means of shooting him with a pistol. 


/s/ Oliver Gasch 
Attorney of the United States 
in and for the District of Columbia 


A TRUE BILL: 


/s/ B. F. Castle 
Foreman. 


Benjamin F. Castle 





[ Filed May 23, 1958] | 
MOTION | 

Comes now the defendant, by her attorneys, and moves this honor- 
able court for an order continuing her commitment at St. Elizabeths 
Hospital until the final disposition of this cause, and for reasons there- 
for attaches the affidavit of Vincent J. Fuller, Esquire, a member of 
the Bar of this Court. | 


/s/ Edward Bennett Williams 


[ Certificate of Service] 


[ Filed May 23, 1958] 
AFFIDAVIT 

I, Vincent J. Fuller, a member of the Bar of this Court, being 
duly sworn, says: ! 

1. That I am an associate of Edward Bennett Williams, Esquire, 

attorney for defendant in this case. | 

2. That I have since June 1957 been in close contact with the de- 
fendant herein, and have observed her during that time. 

3. That in April, 1958, I communicated with Dr. Wintred Over- 
holser, Superintendent of St. Elizabeths Hospital, to inquire as to the 
defendant's progress; that during said conversation I was informed that 
the defendant was then competent to stand trial, but that it would be in 
her interest, medically, for her to remain at St. Elizabeths Hospital, 
during that period after defendant was judicially found competent to stand 
trial and before the time the case came on for trial; and that I was 
further informed that if defendant were returned to the District of 
Columbia Jail there exists a danger that her condition would worsen, 
and that there might be a return of that condition which has heretofore 
rendered defendant incompetent to stand trial. | 

/s/ Vincent J. Fuller 


Subscribed and sworn to before me this 22 day of May, 1958. 


/s/ Geraldyne H. Wagner | 
Notary Public | 


My commission expires 3/14/62 





[ Filed May 23, 1958] 
ORDER 

This cause came on to be heard this term of court upon the govern- 
ment'’s motion to adjudicate defendant mentally competent to stand trial 
pursuant to Title 24, Section 301, District of Columbia Code, 1951 Ed., 
as amended August 9, 1955, and in consideration of the government's 
motion and the defendant's consent thereto, it is by this Court this 23rd 
day of May, 1958, 

ORDERED AND ADJUDGED that the defendant is mentally com- 
petent to stand trial, and it is further 

ORDERED AND ADJUDGED that the defendant remain committed 
to St. Elizabeth's Hospital until-the-final-dispesition-ef this eause-: further 
order of the Court. 


/s/ Bolitha J. Laws 
Judge 


Seen: /s/ Thomas A. Flannery 
Assistant United States Attorney 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed January 6, 1959] 


Washington, D. C. 
July 10, 1958 

The above entitled cause came on for trial before the HON. 
EDWARD A. TAMM, a District Court Judge, at 10:30 a.m. 


x * * * 


PROCEEDINGS 
ss * 
AUGUSTINE JOSEPH ANASTASI 
was called as a witness by the Government and after being duly sworn was 
examined and testified as follows: 
BY MR. FLANNERY: 


* 





Q. Did Defendant Hough say anything at thattime? A. Officer 
Moynihan questioned her at the time. | 

* * = x | 

Q. Very well. Now, what transpired in your presence in regard 
to that questioning? A. In my presence, Officer Moynihan asked the 
defendant why she shot the man and she stated he called her that morning 
and wanted to come up to see her and she told him not to come a she — 
didn't want him, but he did come anyhow -- he did come to see her any- 
how, and she stated he was pawing at her at the time and she didn't want 


him pawing at her, so she then got the gun and shot him. | 
* * * x | 


Q. Very well. Now, did you do anything else in connection with 


this case? A. By that time the homicide squad arrived and the identifi- 
cation bureau arrived and they were taking pictures, so I took the defen- 
dant into the bathroom myself and held her there -- kept her there, while 
they were taking pictures. 1 was questioning her and she told me that 
she saw him lying there suffering on the thing and why -- she 
thought the best thing to do was to put him out of his misery, so she 
went over -- she thought she had -- didn't know whether she had another 
shot in the gun or not, but put it up against his left temple and pulled the 
trigger. : 
Q. And shot him again? A. Yes, sir, she shot him in the left 
temple. | i 
* “ae * | 
SAMUEL E. WALLACE 
was called to the stand by the Government and having been duly sworn 
was examined and testified as follows: | 
BY MR. FLANNERY: : 
x * ak x ! 
Q. Very well. Now, when you entered the apartment what did 
you see? A. The first thing I noticed was a 25 caliber automatic 
laying on top of a bookcase, and then I observed the body of a white male 
lying = a daybed. 





* * | 
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Q. Did you notice anything about his head? A. There was a 
bullet wound on his left temple. 

x x * 

Q. Will you relate to the Court what Hough told you? A. I went 
to -- one of the officers had told me this lady told him that she had done 
the shooting -- so I then went to her and I asked her her name, and I got 
a chair for her and she sat down near the telephone, and I asked her what 
had happened and what was the name of the man lying there. She replied 
his name was Zurab Abdusheli. I said, "Well, do you know him?" She 
said he was a friend of hers, and I asked her how long she had known 
him. She said several years -- they had been very close friends. I 
said then, “Well, what happened?" She said that her father passed away 
_ and he had come there about 9:30 that morning -- shortly after nine 
o'clock -- and that she had let him in, and he came on in and he started 
to discuss about her father passing away, expressing his sorrow, and 
then his manner changed and he started talking about their relationship 
and also that she knew that he had been married recently. She said that 
one word led to another and that he started pawing her and he was psycho- 
logically aggressive toward her. 

I asked her did he have any weapon in his hand or touch her, and she 
said no, it was inher mind. She said about that time the telephone rang 
and she answered it and it was her mother calling from Florida, and she 
told her she would have to call her mother back, and she went then to the 
closet which is located in the hallway as you just enter the doorway of 
this apartment -- excuse me, I correct that -- she went into the bath- 
room first and she picked up a hand towel, and then she went to the 

closet, opened it up, removed this automatic from the shelf, walked 
over toward where Abdusheli was standing looking out the window, and 
he turned and he had a funny look on his face and, it seemed to her, he... . 
lunged at her and she started shooting. He collapsed to the daybed, fell 
backwards, and she then didn't know what to do at that time. 

She turned and went to the telephone and she heard him moaning, 
at which time she had placed the gun on top of the desk. She then took 
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7 | 
the gun, not knowing what to do, she went back over to him -- wanted to 
put him out of his misery ~~ and she held the gun up to his head. She 
didn’t know whether it was loaded or whether it was not loaded. She 
pulled the trigger and then she went back to the telephone. ! 

Q. Did she say the gun went off? A. The gun did go off. | 

Q. She did shoot him in the head? A. She did shoot him in the 
head and she went to the telephone and called the police. She called for 
Detective Zerwick. | 

Q. Now, did she say she held the towel over the gun before she 
shot this man? A. Yes, sir, the towel was over the gun. | 

bea * * * 

DR. CHRISTOPHER J. MURPHY 

was called as a witness by the Government and having been duly sworn 





was examined and testified as follows: 


* * 


BY MR. FLANNERY: 


* x * *x 





Q. Very well. Now, please relate to His Honor what the autopsy 


revealed. | 
A. * * * The heart and lungs were punctured in many many places. 

The brain was macerated, and the cause of death in this case was 
hemorrhage and shock due to gun shot wounds of the head and chest. 

a * aK * i 

DOCTOR WILLIAM G. CUSHARD 
was called as a witness by the Government and having been duly sworn 
was examined and testified as follows: ! 
BY MR. FLANNERY: 


* * * * | 





Q. Now, doctor, pursuant to a request from the office of the United 
States Attorney, did you have occasion to examine Edith , Hough, de- 
fendant in this case, at the District of Columbia jail? A. I aid. 

Q@. When was that? A. I examined her on two occasions. The 
first time on May 31, 1997 and the. gecond time on June 11, 1957. 
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Q. Very well. Now, what did you discover in your examination of 
this defendant? A. That Miss Hough was suffering from a mental ill- 
ness which, in my opinion, was certainly present on the day before -- 
the day of the alleged crime. Furthermore, that she had been suffering 
from mental illness for some time before that; that during the week or so 
preceding this alleged offense there had been other things which had been 
very disturbing to her and which had caused an accentuation of this ill- 
ness. In other words, she had been ill for some time, but had become 
much more ill as a result of the death of her father and certain other in- 
cidents -- the death of her father having happened four days before this. 

She had a good many unusual -- excuse me -- should I go on? 

Q. Yes, sir. A. She had a good many very unusual ideas. 

At that time they were more in the nature of severe psychoneurotic symp- 
toms. There were depressive psychoneurotic symptoms and also rather 
striking obsessive compulsive symptoms. She had, apparently, been 
having these thoughts for quite a while. To illustrate this obsessive 
compulsive type of thinking, I might mention a few examples. She said 
that she would be concerned at the time about the color of her dress -- 
most of these were little things which is characteristic of this disorder. 
She would put one color dress on and be dissatisfied and have to change 

to another color, and that this would be unsatisfactory, and so forth. 

If she came to a fork in the road, the matter of right or left was of 
great importance and no matter which one she took, she had the feeling 
that it was the wrong one. 

In putting on her gloves, she would have a conflict as to whether to 
put on the right or left glove first and, again, no matter which one was 
put on first, it was the wrong one. 

I should mention that along with all these ideas there is a great 
deal of anxiety that develops. That is typical of the compulsive activity 
and obsessive thinking. The very small things -- at least, they appear 
small to anyone else, but they are not small to the individual concerned -- 

arouse a great deal of serious anxiety which is the characteristic 
symptom of psychoneurotic reactions and some psychotic reactions. 





g 
She expressed some rather vague idea that someone might be put- 


ting thoughts in her mind -- some sort of a group -- with each one doing 
apart. AsIsay, this was rather vague and she didn’t seem convinced 
about it. In fact, she asked me, “Isn't that possible?" She expressed 
the idea that she might be some sort of a guinea pig for experimental 
psychological purposes of some kind. | 

She told of a good many years ago when she was sitting on the farm 
where she lived and a herd of cows approached. She mentioned at that 
time she had been afraid of cows, and again came this indecision -- this 
compulsive obsessive type of thinking. She said instead of them all ap- 
proaching from the same direction, part of them approached from the 
right and part approached from the left. This puzzled her and seemed 
to have a good deal of significance to her. | 

About that time she branched off from this sort of thing and began 
to talk about the symbolism of right and left politically speaking -- went 
from this actual occurrence to the symbolism of right and left politically. 

She said that she believed at the time of the examination -- this 
was the second examination, by the way, when she said this -- that she 





believed these were "fantasies," but I was not completely convinced that 
this was true. She gave some indication that she was induced to believe 
in some manner that microphones had been placed in her apartment and 
this, again, was apparently, in her mind, connected in some vague way 
with her association with the man; that they were attempting to get infor- 
mation -- when I say “they" I mean certain governmental agencies -- 
were trying to get information about him through having microphones 
placed in her room. She said that she heard scratching noises in the 
phone box. She believed that may have been connected with the phone 
tapping, but she added that when they are tapping a phone they usually 
endeavor to prevent the occupant from knowing it. That seemed to 
puzzle her, that they should make a noise, because they usually try to 
keep the person whose phone is being tapped from knowing about it. 

With reference to the alleged crime itself, her attitude was quite 
unusual. I would like to underscore “unusual."" And there was no 
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malingering about this. Iam -convinced that she was absolutely sincere 
about it. She couldn't even understand why they were detaining her at 
the jail at that time. She said it seemed almost maniacal that such a 

charge should be lodged against her. She said, of course, it was 
a horrible thing to do, but it was inevitable. She used the word “inevit- 
able” several times and was a little bit upset because I couldn't absolute- 
ly go along with that, and that I couldn't just accept the fact that this was 
an inevitable crime which couldn't have been prevented. She used a 
comparison of saying that it was something like soldiers killing in war. 
I felt, and I still feel and believe, that her whole approach, her whole 
attitude at that time was quite unrealistic and quite abnormal. I think 
she was definitely mentally sick on the two occasions I examined her and 
certainly on the day before the first examination, May 30, 1957. 

Q. What was your diagnosis? A. My diagnosis was psycho- 
neurotic reaction with depressive and obsessive compulsive symptoms. 

Now, I would like to add, the diagnosis in this case was nota 
simple one at which to arrive, and I did a great deal of thinking about it 
because some of these symptoms, such as the thought of microphones 
being placed in her room, in her apartment, and the possibility -- again, 
this was only a possibility -- that there might be some mental telepathy. 
She said that she had not actually experienced mental telepathy, but had 
been interested in it. So, some of these symptoms came dangerously 

close to getting into the realm of schizophrenia; that is, a psychosis. 
I would like to say -- I believe it is relevant -- that sometimes ina 
severe psychoneurotic reaction, particularly of the obsessive compulsive 
type, it is pretty difficult to find the borderline where it goes into a 
psychotic reaction, and a severe obsessive compulsive psychoneurotic 
reaction certainly can go on into a schizophrenic psychotic reaction. So, 
I felt that there was some possibility that she was actually psychotic with 
the predominant symptoms -- which were confirmed, I might say, by 
clinical psychological examination which I requested -- of a very severe 
psychoneurotic reaction of long standing with a marked accentuation 
during the preceding week or so. So, whether the diagnosis was severe 
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psychoneurotic reaction or whether it had gone over into a beginning 


psychotic reaction, I feel, is not too important because in either case 
she was quite sick and suffering from a mental disease at the time. 

Q. Would you say there was a causal connection between her 
mental disease that she had on May 30, 1957 and the commission of the 
murder in this case? A. Yes, in my opinion, there was. | 

Q. Will you tell us, briefly, why, in your opinion, there was a 
causal connection? A. Well, her whole attitude toward the crime it- 

self, or the alleged crime, I should say; she didn’t feel that she 
had committed a crime. She felt that she had acted in the only way in 
which she could act; that this was an inevitable act and, therefore, I 
believe the entire act was controlled by abnormal, mentally ill, mentally 
diseased thinking -- the entire act. | 

ak x * x 

THE COURT: Doctor, you said you had certain other examinations 

made; is that correct? | 

THE WITNESS: A clinical psychological examination, yes, sir. 

sg * x * 

THE COURT: Do you know the results of this edinitnation? 

THE WITNESS: Yes. Her findings did confirm this diagnosis 

which I made. As a matter of fact, I have a copy of her examina- 

Would it be permissible -- | 

THE COURT: What is the substance of her report, sir? | 

THE WITNESS: Allright, sir. It is rather lengthy. The tests 
consistently reflect a personality of a very feminine sensitive person who 
is anxious -- now, this is psychoneurotic anxiety, not the ordinary anxi- 
ety that we experience in response to reality, but what is referred to as 
free-floating anxiety, something generated by internal conflict, -- a. 
person who is anxious and depressed. This cannot be explained entirely 
in terms of the present situation. 

Then, the Rorschach, which reflects the basic personality structure, 
indicates a psychoneurotic personality characterized by depressive trends. 
She would readily feel threatened, discouraged and rejected. There is 
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lack of ego strength, the capacity for goal directed activity, emotional 
drive and ability to deal with stress. She would be unlikely to make a 
vocational or social adjustment. Her abilities and circumstances lead 


one to expect -- I might say, in connection with that, that this lady is a 
very intelligent person who had graduated with honors from college and 
was way above average in intelligence, but had not functioned over the 
years in conformity with what one would expect from one of her 
intelligence level. 
BY MR. FLANNERY: 

Q. Doctor, there came a time subsequently when Defendant Hough 
was committed to St. Elizabeth's Hospital; isn't that right? A. Yes, 
she was. 

Q. Were you present at the admission conference at St. Elizabeth's? 
A. That was the only time that I was involved with Miss Hough at St. 
Elizabeth's Hospital. I was invited to attend the conference because I 
had seen her before. 

Q. Was your opinion the same after the admission conference? 

A. At that time I personally did not see any reason to change my original 
opinion. As I said, this was so near what we might speak of as the border- 
line between severe psychoneurotic reaction and psychotic reaction that 
certainly, as I say, it could easily go on into psychotic reaction, but I 

did not see any reason, personally, to change my original opinion at that 
time. 

* x * 

DOCTOR DAVID W. HARRIS 
was called to the stand by the Government and having been duly sworn 
was examined and testified as follows: 
BY MR. FLANNERY: 

* * * x 

Q. When did you first see Edith L. Hough? A. I believe it was 
the day after her admission to the hospital, which would be June 19, 1957. 

Q. Very well. And did you examine her at that time? A. I spoke 
to her at the time, briefly said hello, and have had frequent occasions 
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since to talk with her and examine her. 

Q. Has she been under your care while at St. Elizabeth's Hospital 
since June 19, 1957? A. Yes, | 

Q. Did you arrive at an opinion as to her mental condition during 
the time you had her under your care? A. I did. ! 

Q. In your opinion, what was her mental condition? A. My 
opinion is the same as that arrived at at a diagnostic conference that 
was held on August 14, 1957, that she was mentally ill. | 

Q. And suffering from what mental illness? A. Schizophrenic 
reaction, paranoid type. | 

Q. That is a psychosis, is it not? A. That is. | 

Q. Now, what symptoms did she have which led you to the opinion 
that she had this mental disease? A. Her cooperation in the hospital 
made it unusually difficult to come to a rapid decision as to the presence 





of psychosis. She was under good control, was rather specific in limi- 
tations of some of the topics she would talk about, but as we came to 
know her background,history, as well as her attitudes, it became evi- 


dent to us: this was the problem she had. 

Q. Specifically, what? A. Specifically, she gave history of 
having experienced episodes of being concerned that her wires were 
tapped, that she was being followed, that she was being threatened. She 
showed evidence of having difficulties in getting along with people in 
general, withdrawn to herself, of being generally evasive and suspicious. 

Q. All right. Now, did you have an opinion as to how long she had 
this mental disease? A. It is a little hard to answer, because I am not 
-- it is difficult to say when a person has a personality pattern of be- 
havior. This is probably something that lasts a good part of their life, 
but it is more or less in effect and a person, I believe, is more or less 

sick at different times. I have the impression from what I know of 
her history that there were evidences of her having these experiences 
previous to the sickness that we were aware of, but that this ects 
portion of her illness occurred starting in 1956. 

Q. All right. Now, with reference to May 30, 1957, the poate of 
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the crime charged in this case, do you have an opinion as to what her 
mental condition was on that day? A. In view of the fact that she was 
suffering from these symptoms in 1956 and that there were evidences 
of her continuing to suffer from these symptoms until and including the 
time she was under our care, it is my opinion she was suffering from 
this psychosis at the time of May 30, 1957. 

Q. And would you say that she committed the murder in this 
case because of the fact that she had the psychosis that you have de- 
scribed? A. That would be my opinion. 

* aa * * 

CROSS EXAMINATION 
BY MR. WILLIAMS: 

Q. Doctor, I have two questions. In taking the history from this 
patient and from others concerning her, what did you learn concerning 
the first psychiatric disturbance she suffered; as of what date? A. It 
was near the end of World War I, around 1945, and it consisted of what 
she described as an increase in imaginations, so that she had what we 
call ideas of preference, in that things which wouldn't necessarily have 
applied to her seemed to have special significance to her. She gave, 
as an example, if a bird appeared outside the window this had some 
special significance to her. 

Q. Was there any instance after 1945 at the termination of the 
war when these symptoms became once again more acute? A. I don't 
know the exact date, but it is my understanding that around 1952 she 
- hada recurrence of these symptoms and stayed at home most of the time. 

* * a * * * 

REDIRECT EXAMINATION 
BY MR, FLANNERY: 

Q. Had she been under treatment of a psychiatrist at various 
times during the ten previous years, a Doctor Karpman? 

THE COURT: Doctor who? 

MR. FLANNERY: Doctor Karpman -- K-a-r-p-m-a-n. 

THE WITNESS: It is my understanding he had seen her a number 
of times. 
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BY MR, FLANNERY: 

Q. Have you conferred with him about this case at any time? 
A. Iasked if he would provide me with a -- 

MR, WILLIAMS: Your Honor, excuse me, the defendant wants 
leave to go to the bathroom. Would Your Honor take a recess? 

THE COURT: We will take a short recess, Mr. Marshal. 

x cd cd x * | 

MR, FLANNERY: The Government rests its case at this time 
Your Honor. 

MR. WILLIAMS: Your Honor, I am authorized by Mr. Flannery 
to say to Your Honor that if the following doctors were called, that they 
would testify to the fact that this defendant was suffering from a mental 
illness, a psychosis, as of May 30,1957, and that this was the cause of 
the shooting in this case. These doctors, if the Court please, are: 
Doctor Frank Caprio, Doctor Fergus Barnes, Doctor Robert Groh, 
Doctor Arthur Kiracofe, Doctor Clare Assue, Doctor Winfred Overholser, 
Doctor Addison Duval, Doctor Agatha Sobel, Doctor William Tompkins. 

Your Honor, as I understand it, that stipulation may be considered 

as part of the Government's case. 

MR, FLANNERY: That is right, Your Honor. 

MR, WILLIAMS: At this time, Your Honor, under Rule 29, 
Federal Rules of Criminal Procedure, I respectfully move Your Honor 
to enter an acquittal of this defendant on the ground that the uncontra- 
dicted evidence in the case shows the defendant was suffering from a 
mental illness at the time of the shooting and that the mental illness was 


the cause of the shooting. ! 

ok x x * * 

THE COURT: The Court will find the defendant not guilty by reason 
of insanity. The defendant will be committed under the provisions of 
Section 301 of Title 24 of the District of Columbia Code. | 


* * x * 
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[Filed July 10, 1958] 


ORDER OF COMMITMENT 
The defendant in the above entitled cause having been found not 
guilty by reason of insanity, it is by the Court this 10th day of July, 1958 
ORDERED, that the defendant be confined in Saint Elizabeths 
Hospital pursuant to Section 301, Title 24, District of Columbia Code, 
as amended August 9, 1955. 


/s/ Edward A. Tamm 
JUDGE 


[Filed Oct. 24, 1958] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D. C. 


Re: Edith L. Hough 
October 20, 1958 


The Clerk 

Criminal Division 

United States District Court 
for the District of Columbia 

Washington 1, D. C. 


Dear Sir: 

Edith L. Hough, Crim. No. 566-57, was committed to Saint 
Elizabeths Hospital on June 18,1957, by order of the United States 
District Court for the District of Columbia, for a period not to exceed 
sixty days, to be examined by the staff of Saint Elizabeths Hospital, 
pursuant to Title 24, section 301, of the District of Columbia Code, 
1951 edition, as amended August 9, 1955. On July 10,1958, Miss Hough 
was remanded to Saint Elizabeths Hospital by the United States District 
Court for the District of Columbia pursuant to the provisions of Public 
Law 313, section 927 (d), after being found not guilty by reason of in- 
sanity. 
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Miss Hough has now recovered sufficiently to be granted her 
conditional release from Saint Elizabeths Hospital pursuant to section 
927 (e) of Public Law 313. ! 

The plan under which we recommend that the conditional release 
be granted is that in accordance with the continuation of a total plan of 
rehabilitation Miss Hough be permitted to leave Saint Elizabeths Hospital 
to go to the city of Washington, D.C., unaccompanied in an effort to ob- 
tain employment. It is recommended that this plan be carried out under 
very close hospital supervision and that she be subject at all times dur- 
ing the period of her conditional release to the supervision of the Social 
Service Department of Saint Elizabeths Hospital and that she report to 
Saint Elizabeths Hospital for examinations at such times as are desig- 
nated by the authorities of Saint Elizabeths Hospital. | 

Sincerely yours, 


/s/ Winfred Overholser 
M. D. - Superintendent 





cc: United States Attorney 
for the District of Columbia 
United States Court House 
Washington 1, D. C. 


[Filed November 4, 1958] 


GOVERNMENT'S OBJECTION TO THE 
GRANTING OF A CONDITIONAL RELEASE 


Comes now the United States Attorney for the District of Columbia, 
by his Assistant Thomas A. Flannery and in answer to the certificate 
for conditional release in this case filed by the Superintendent of Saint 
Elizabeths Hospital on October 24, 1958, states as follows: | 

1. That the above named defendant was indicted on June 17, 1957 
for First Degree Murder, for having murdered one Zurab Abdusheli, 
by shooting him with a pistol on May 30, 1957. | 

2. That the United States Attorney immediately had this defendant 
given a psychiatric examination on May 31, 1957 and June 11, 1957, by 
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Dr. William Cushard, a qualified psychiatrist. Dr. Cushard reported 
on June 14,1957, that the defendant was suffering from a mental disease 
which had caused her to commit the crime and that she was mentally in- 
competent to stand trial. 

3. That the defendant was subsequently committed to Saint 
Elizabeths Hospital for psychiatric examination on June 18,1957. On 
August 14,1957, the acting Superintendent of Saint Elizabeths Hospital 
certified that the defendant was mentally incompetent to stand trial. On 
August 21,1957, the defendant was judicially determined to be incom- 
petent to stand trial and was committed to Saint Elizabeths Hospital. 

4. That on April 22,1958 the Superintendent of Saint Elizabeths 
Hospital certified that the defendant was mentally competent to stand 
trial. On May 21, 1958 by order of this Court the defendant was judicially 
determined to be competent to stand trial. 

9. That on July 10, 1958 the right to a jury trial having been 
waived, the defendant was found not guilty by reason of insanity by the 
Court and was thereupon committed to Saint Elizabeths Hospital pursuant 
to Title 24, District of Columbia Code, Section 301(d). 

6. That the facts in this case reveal that this was an extremely 
brutal murder. The defendant shot the deceased five times and as he 
lay wounded placed a gun to his head and deliberately shot him through 
the brain, killing him. 

7. That on October 24,1958, there was filed in this Court a certi- 
ficate dated October 20,1958, signed by the Superintendent of Saint 
Elizabeths Hospital, certifying that the defendant has recovered sufficiently 
to be granted a conditional release pursuant to Title 24, District of 
Columbia Code, Section 301(e). 

8. The Government states on information and belief that the de- 


fendant is still suffering from a major mental disease, schiZophrenic 
reaction, paranoid type. The Government alleges (1) that the defendant 
has not recovered her sanity and (2) that if released she would be a 
source of potential danger to herself or others and (3) that the condition 
of the defendant does not warrant her conditional release. 
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WHEREFORE, the Government respectfully prays: 
1. That the Court hold a hearing in this matter pursuant to Title 
24, District of Columbia Code, Section 301(e). : 
2. That the recommendation of the Superintendent of Saint 
Elizabeths Hospital contained in his certificate on October 20, 1958, 
that Edith L. Hough be granted a conditional release, be denied. 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Thomas A. Flannery 
Asst. United States Attorney 





[Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed January 6, 1959] 
Washington, D. C. 
December 5, 1958 
Government's Objection to the defendant being granted a conditional 
release from St. Elizabeth's Hospital came on for hearing before the 
HONORABLE ALEXANDER HOLTZOFF, a District Court Judge, at 
10:30 a.m. 


Se * % * 

MR. FLANNERY: May it please the Court, this matter is here 

today on the Government's motion for a hearing on the certificate 
of the Superintendent of St.Elizabeths Hospital, certifying this defendant 
is presently ready for a conditional release. With the Court's permis- 
sion, I will allude, briefly, to the facts of this case because I think it is 
important. , 

a * ca . 

MR. FLANNERY: The facts in this case reveal, Your Honor, that 
on May 30, 1957, just about a year and a half ago, this defendant shot 
and killed one Zurab Abdusheli in the Woodner Apartments in the Dis- 


trict of Columbia. 


The evidence in that particular case showed that the defendant 
| 
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inflicted five gunshot wounds on the deceased. One wound was in the 
back, two wounds in the chest, a wound on the arm and also a wound in 
the head, penetrating the brain. It appears from the facts that -- and 
much of this is gotten from the defendant's. own statement obtained by the 
police -- that on May 30, 1957 the deceased came to the apartment of the 
defendant and, according to her statement, there came a time when he 
became, to use her terminology, “psychologically aggressive," andshe 
then secured a pistol, placed a towel over the pistol, and shot him five 
times. After he had been shot the first four times, he fell over on a 

daybed in her apartment, and he lay on that bed moaning and ob- 
viously in great distress. And then, it appears from her statement, 
she walked over to where he was laying on the couch, placed the pistol 
several inches from his head, and fired a shot into his head which 

entered his brain and immediately killed him. 

7 The next day, after the crime, which was May 31, 1957, the Gov- 
ernment had Doctor William Cushard examine this defendant at the Dis- 
trict of Columbia jail, and he subsequently looked at her again on June 
11, 1957, and then submitted a report which indicated that he felt that 
the defendant was mentally incompetent to stand trial and, furthermore, 
that she had been suffering from a mental disease when she committed 
the crime, and that the crime was the product of this mental disease. 

As a result of that, the defendant was sent to St. Elizabeth's 
Hospital for a 60 day period of observation, and the hospital, at the end 
of the 60 days, likewise found that the defendant was mentally incompe- 
tent and unable to stand trial at the time. She was then admitted to St. 
Elizabeth's Hospital on August 21, 1957. Shortly after that, in May of 
°58, she was found competent to stand trial, and on July 10, 1958 the 
defendant went to trial before Judge Tamm without a jury. The Govern- 
ment agreed in that case to waive a jury trial because it appeared that 
all the psychiatric testimony would indicate the defendant had been of 
unsound mind on the day of the crime and had committed the crime be- 
cause of insanity. 

The Court then, on July 10, 1958, found the defendant not guilty 
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by reason of insanity. Shortly after that, just three months later, Octo- 
ber 20, 1958, the Superintendent of St. Elizabeth's Hospital certified 
that the defendant should be given a coniflitional release. ! 

THE COURT: When was she committed? 

MR. FLANNERY: July 10, 1958, right after her trial before Judge 
Tamm. 

THE COURT: July, '58? 

MR. FLANNERY: 1958. 

THE COURT: And when was the certificate -- 

MR. FLANNERY: The certificate was dated October 20, 1958. 

THE COURT: In other words, 3 or 4 months after the commit- 
ment, : 

MR. FLANNERY: Yes, Your Honor. So, as a result of that the 
Government has filed objections to the release of this woman at this 
time, and in an effort to assist the Court, the Government has obtained 
the services of Doctor Manfred Guttmacher, a well known psychiatrist 

from the city of Baltimore, and he has examined this defendant 
and he will tell the Court of his findings. | 


The Government proposes to call Doctor Overholser and possibly 
several other doctors from the hospital, including Doctor Karpman and 
Doctor Guttmacher, and will attempt to elicit from them information 
which will help the Court in deciding what to do in this matter. : 


THE COURT: Mr. Spencer, do you wish to make an fa state- 


ment? 

MR. SPENCER: Your Honor, there is just one thing that: 1 would 
like to add to what Mr. Flannery has said. The defendant here original- 
ly entered St. Elizabeth's Hospital on June 18, 1957, prior to the time 
that the trial took place, and she has been in St. Elizabeth's Hospital 
ever since that time, so that she has actually been in the hospital for 
approximately 18 months. From what Mr. Flannery said, I thougit that 
the Court might have the impression that she had not been in the arene 
until after the trial. | 

THE COURT: Oh, no; Iknow. She was found insane, ase 
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insane to be acquitted of murder in the first degree, and my question 
was merely directed to the interval that elapsed between the testimony 
that she was insane and the certificate that she has sufficiently re- 
covered to be set at large. 

MR. SPENCER: His statement is correct with respect to that, but 
I just wanted to clear up the fact that she had been there for a long time 
before that. 

THE COURT: I understood that, but she was insane, suffering 
from a serious degree of insanity at the time of her acquittal, and here 
we have only three or four months elapsing before she is certified as 
having recovered; isn't that about it? 

MR. SPENCER: I believe the testimony at the trial shows that she 
was insane at the time of the alleged crime rather than at the acquittal. 

THE COURT: Well, of course, because she was held competent 
to stand trial, I take it? 

MR. FLANNERY: Yes, Your Honor. 

THE COURT: But an insane person may be competent to stand 
trial, because the only qualification to be mentally qualified to stand trial 


is that a person must understand the nature of the proceedings and is 


capable of consulting with counsel. There is many an insane person 
who can meet those requirements and is mentally competent to stand 
trial. 

MR. SPENCER: That is correct, Your Honor, but I think the evi- 
dence in that trial was all directed to her mental condition as of the date 

of the alleged crime. 

THE COURT: I don't doubt that must have been the fact, because 
that is the usual pattern that those cases take. 

* * * 

DOCTOR WINFRED OVERHOLSER 
was called to the stand by the Government, and having been duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
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Q. Doctor, will you please state your name for the record? 
A. Yes. Winfred, W-i-n-f-r-e-d, Overholser, O-v-e-r-h-o-1-s-e-r. 
Q. You are the Superintendent of St. Elizabeth's — are you 
not, sir? A. Iam, yes. | 
Q. And, of course, you have been a psychiatrist for many years -- 
THE COURT: I don't think it is necessary to qualify the doctor, 
because he is known to the Court as an eminent and experienced psy- 
chiatrist, and I am sure that will be conceded by the other side. 
MR. SPENCER: We are ready to accept Doctor Overholser's 
qualifications. | 
BY MR. FLANNERY: 
Q. Now, Doctor Overholser, do you know Edith Hough? A. Yes. 
Q. And in connection with your duties as Superintendent of St. 
Elizabeth's Hespital, have you had occasion to examine her? : 
* * * *| 
THE WITNESS: Yes, from time totime. Of course, we have 
over seven thousand patients and I don't examine them all closely. 
BY MR. FLANNERY: | 
Q. Yes, but -- A. Ihave talked with her ona wumber of oc- 
casions. | 
Q. Yes. And have you any idea how many times you have talked 
to her or examined her? A. Oh, I should think it might easily be a 
dozen. | 
Q. Very well. Now, when did you first see her? A. | Within a 
few days at the time she came to the hospital first, which I think was 
very early in June of 1957. | 
Q. June of 1957? A. That's right. 
Q. Very well. Now, at that time in June of 1957 did you reach 
an opinion as to what her mental condition was? A. Yes. © 


Q. What was your opinion in June of 1957? A. I thought she 


was mentally ill. | 
Q. Suffering from what mental disease? A. Well, probably a 
high grade paranoid schizophrenia. 
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Q. Is that a psychosis? A. It is. 

Q. And that is a major mental disease; is that right, sir? 
A. That is correct. 

Q. Now then, I believe, doctor, there came a time when she was 
acquitted by reason of insanity in July of 1958 -- 

THE COURT: Just a moment. I want to make sure I have the 
term correct. It is schizophrenia ? 

THE WITNESS: Schizophrenia, yes, sir; probably the paranoid 
type. 

THE COURT: Paranoid? o-i-d? 

THE WITNESS: Yes, sir. 

THE COURT: You may proceed. 

BY MR. FLANNERY: 

Q. There came a time subsequent to her trial in 1958 when you 

examined her again; is that correct, doctor? A. I saw her after 
she came back, yes, as I had before. She was returned to the hospital 
as a result of that verdict. 

Q. And after the verdict, when you had occasion to examine her, 
was your opinion the same; namely, she was suffering from a major 
mental disease? A. Yes, although she had shown considerable im- 
provement as far as her adjustment to the other patients on the ward, 
for example, was concerned. 

Q. What symptoms did she evidence in June of "97, if I might go 
back for a moment to that first time you saw her? A. One of the 
features that was rather striking, I think, was that she saw nothing 
unusual in what she had done. She saw no reason why your office, Mr. 
Flannery, should have done anything about it, should have obtained an 
indictment, or why the police should have made any arrest. 

Q. And is it not a fact also that she didn't think that she should 
have even been charged? A. Yes, that is correct. She showed a general 
aloofness, I may say, too. She stayed pretty much away from the other 
patients; stayed by herself pretty much. 

Q. She didn’t feel she had done anything wrong in shooting the de- 
ceased, the man in this case, did she? 
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13 THE COURT: Don't many sane people who are involved in what 
the French call “crimes of passion", feel what they did was right? 
THE WITNESS: Yes, sir. : 
THE COURT: So that is not necessarily a sign of insanity, is it? 
THE WITNESS: No, I think her aloofness was rather more 
significant perhaps than her attitude toward the particular offens e. 
THE COURT: Aloofness? 
THE WITNESS: Yes, sir. There wasn't very much overt in the 
line of delusions.. 
THE COURT: No delusions? 
THE WITNESS: Well, if there were, they were fairly covered up. 
THE COURT: Of course, Iam not going to retry the issue as to 
whether she was insane in June of 1957. I am bound by the finding that 
she was. 
MR. FLANNERY: That's right, Your Honor. 


1 


BY MR. FLANNERY: | 


Q. Now, then, she didn’t appear to have any insight into her 


difficulty, did she? A. I should say that that was lacking. 

% x * * x 

BY MR. FLANNERY: | 

Q. Did her judgment appear to be markedly impaired? A. 
Certainly, to that extent. i 

Q. Now, doctor, do you feel that the woman here, Edith Hough, 
has been mentally ill for a long time? A. How long, I couldn't say. 
I should say that there probably had been something antecedent to the 
date of the offense; how far back, I don't think I could trace it. | 

Q. Now, in my examination of the hospital records in this case, 
I note that a number of doctors agreed that she had been ill, mentally 
ill, since at least 1945. Would you agree with that? A. I don't know. 
That would be dependent, of course, entirely on the history obtained 
from her mother. | 

Q. Now then, would you say that this unusual attitude she had 
about the act she had committed was due to the fact she was mentally ill? 
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A, I take it so in this case, yes. 

Q. Now, as of this moment, doesn't she stil! feel that she did no 
wrong in killing the deceased in this case? A. I think so. 

Q. So she hasn't changed in that regard? A. In that regard, no. 

Her behavior has changed considerably, of course, for the better. 

Q. Up until this moment, has she shown any remorse for having 
killed Zurab Abdusheli? A. I can't say that I had gone into it enough 
for that. I assume it would follow there wouldn't be much remorse if 
she thought she had done nothing wrong. 

Q. And doesn't she still feel today that she was justified in doing 
what she did and that she was protecting her soul? A. I believe she has 
made that statement -- not to me. 

Q. And today she still can’t understand why criminal charges 
were placed against her in this case, can she? A. I think, from what 
she said, that is her general attitude, yes. 

Q. She can't exercise objective reasoning in regard to that, can 
she? A. I suppose not, Many people have difficulty in objective 
reasoning. 

Q. Now, doctor, since she was committed as a result of the ver- 
dict of not guilty by reason of insanityon July 10, 1958, has she been 
permitted to leave the hospital grounds? A. Escorted, yes. 

Q. Escorted by whom? A. Her mother, usually. 

Q. Her mother is a rather elderly lady, isn't she? A. Some- 
what, yes. 

Q. How old is her mother? A. I don't know. I guess she might 
be 75. 

Q. About 75. Would you be able to tell the Court how many times 
Since this defendant was acquitted by reason of insanity and committed 
to St. Elizabeth's, that she has left the grounds of St. Elizabeth's 
Hospital, and come to Washington? A. I don't know how many weeks 
there are; I haven't estimated the number of weeks, but, in general, I 
would say probably three times a week, or thereabouts, since August; 
something of the sort. Quite frequently, in other words. 
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Q. Was that -- 


THE COURT: Justa moment. Doctor, she having been committed 
by this Court as criminally insane, is it appropriate to let her leave the 
hospital grounds without a guard? ! 

THE WITNESS: I think so, under certain circumstances, depend- 
ing on the medical judgment as to the patient. 

THE COURT: But doesn't the commitment indicate that she is to 
be a prisoner? Of course, that is entirely different from the thousands 
of civil patients you have, but here is a person who has been acquitted 

on the ground of insanity, and committed by this Court to con- 
finement in a mental institution. I was wondering whether a person of 
that sort should be permitted to leave the grounds without a guard. 

THE WITNESS: We have, in general, three classifications of 
prisoner patients. We have, of course, a great many persons who are 





there as a result, let us say, of criminal charges, either as mentally 
ill or as sexual psychopaths, so called, and we have three categories; 
"A, "BY", and"C". The first. group, the "A" group, may be permitted 


to leave the ward only with two attendants. In the "B” group, they are 
given a bit more latitude, but nevertheless escorted. In number 3, that 
is, the "C" group, we do permit a considerable freedom on the grounds, 


but we still do not permit them to leave the grounds unescorted. I mean 
to say that in this case, pragmatically, the fact that nothing untoward 
has happened from her many visits to the city with accompaniment, let 
us Say, seems to me a pretty fair indication that she is not any great 
menace to the community. ! 

THE COURT: Yes, but I was just wondering whether a person 
who has been committed in a criminal case as insane should be per- 
mitted to go around the city without a guard. However, this is nota 
matter for me to determine at this time. I would say, off hand, a person 
of that sort should not be permitted that much liberty because, I think, 

the statute contemplates that until there is such a certificate as 
you have submitted here, and approval by the Court, a person should 
remain a prisoner. What I mean by "prisoner" -- of course, he may be 
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permitted the freedom of the grounds and, perhaps, even the freedom 
of the city if under guard, but I am surprised that a person of that sort 
should be permitted to leave the confines of the hospital grounds with- 
out a guard. | 

THE WITNESS: Well, of course, we have no guards except at the 
gates. We have attendants, and we have persons who sometimes escort 
patients outside who are not thought to be entirely trusted. If we were 
to keep every patient on the grounds at all times, I don't know just how 
we could come to 2 conclusion as to whether the person was safe to be 
at large. In other words, we are interested in rehabilitating our patients, 
whether they happen to have a criminal charge or not. 

THE COURT: Well, you may proceed. 

BY MR, FLANNERY: 

Q. Now, doctor, the present diagnosis is schizophrenic reaction, 
paranoid type; is it not? A. That is correct. 

Q. So the diagnosis hasn't changed from what it was originally ? 

A. That's right. 

Q. In other words, she is still suffering from a major mental 
disease known as schizophrenia, paranoid type? A. Yes. 

Q. However, although she still has a major mental disease, you 
have certified that she should have a conditional release? A. I have. 


Q. Very well, now if she were given a conditional release, what 
protection would be afforded to the public under your plan, if you do 
have a plan? A. Yes, we do have a plan to keep in touch with her 


through our social service, to have her return to the hospital at fairly 
frequent intervals for interview, but it seems to me, at this stage of the 
proceedings, she has had enough opportunity that we have given her to 
show that she is no substantial menace to the community. 

Q. And you say that despite the fact that just less than 18 months 
ago she killed someone under very violent circumstances? A. Yes, and 
under great stress. Other factors were involved as well as the man; the 
fact her father had just died and so on. 
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20 Q. Now, if this woman, who has this major mental disease, were 
released conditionally into the community and met a great number of 
frustrations in adjusting herself in getting along, isn’t there a prob- 
ability or possibility that she might explode, so to speak, and even do 
harm to herself or to others? A. Well, there is that possibility with a 
great many people, some of whom have never been in mental hospitals. 

I can't make any guarantee about permanence, or even about the conduct. 
THE COURT: Of course, no human being can make a guarantee 

as to future conduct; however, we do have to weigh ete and 

possibilities. , 

THE WITNESS: Yes, sir, and after a long period of observation 
we consider that we are reasonably safe in making this recommendation, 
otherwise we wouldn't have made it. 

BY MR. FLANNERY: | 

Q. Now, getting back to your plan of conditional release, where 
would she live if she came into the community? A. We would try to see 
that she would live where she would be at least in contact with other 
people and, therefore, to some “extent, supervised. We have not made 


definitive plans because we were awaiting a decision on our re- 


commendation. i 
Q. Isee. How often would she report back to the hospital ? 
A. I should think probably, at first, as often as once a week. 


* * * * * 


CROSS EXAMINATION 
* % * 
BY MR. SPENCER: : 

Q. Doctor Overholser, during the time that Miss Hough has been 
at St. Elizabeth's Hospital, has she at any time been working for any- 
body there? A. Oh yes, indeed. For a considerable period of time she 
worked as a secretary in the Catholic Chaplain's office. : 

Q. How long would she do that each day? A. A number of hours; 
I couldn't say exactly -- and she was very efficient. | 

Q. Can you say, a little more specifically, how long that employ- 
ment went on? A. Oh, I think that probably antedated the August affair, 





30 

when we gave her a little more latitude; I couldn't say exactly. I 
haven't the dates precisely in mind. 

Q. As far as you know, was her record with the Catholic 
Chaplain there a satisfactory one? A. Excellent, and she was very 
helpful too in the geriatric building for a time, in helping to feed the 
old folks, the patients who were rather helpless. She has been very 
helpful that way. She never made the slightest bit of difficulty of any sort. 

Q. In other words, her record while at St. Elizabeth's has been 
one of constructive work and cooperation with the authorities? A. After 
the first few months. There were a few months, as I think I indicated 
earlier, Mr. Spencer, when she was really aloof. I think that, perhaps, 
is the best word to describe it, in which she didn't mix much with the 
other patients; stayed pretty much by herself on the ward. Of course, 
there were times when she was confined to the ward. 

Q. And since that time she has improved in her attitude and in 
the activities which she has been able to carry on at the hospital? 

A. That is correct. 

Q. Now, you have indicated that since last August she has been 
permitted to come into Washington on a large number of occasions? 

A. Yes. 

Q. Have you had any occasion that her behavior, during those 
periods when she was in the city, was in any way not what it should have 
been? A. Not in the slightest. 

Q. Would you say that the conditional release, which you have 
proposed, is a logical extension of her rehabilitation plan, which has 
already been moving along from stage to stage with respect to the re- 
covery of this patient? A. Yes. It has been our purpose to try to aid in 
her rehabilitation, as it is in a lot of patients. 

Q. And do you feel that the plan which you propose with respect 
to her coming to Washington to obtain employment, as stated in your 
certification, is a moderate and reasonable step beyond what she has 
been permitted to do so far? A. Ido indeed. I think there would be 
adequate safety as far as the community is concerned. 
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Q. Would you say that in the rehabilitation of a patient of this 
type, that it is very important that the process of bringing them back 
into a normal life be a gradual one that should be done step by step? 
A. Yes, indeed. | 
Q. And that is what you have in mind in making this certification 
24-30 for a conditional release? A. Precisely, yes. . 
* * % * 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Doctor, this patient has not made a full recovery? A. We 
haven't said so. 
Q. No. You merely are saying that she has made 2 cutfictent 
recovery at this time, in your opinion, to be entitled to a conditional 





release. A. She has made a very considerable improvement. The 
mere fact that she is still suffering from a mental illness is not neces- 
sarily incompatible: with her being outside and carrying on success- 


fully and in an orderly way. 
* * x * 
DR. MANFRED S. GUTTMACHER, : 
being first duly sworn, was examined and testified as follows: 3) 
DIRECT EXAMINATION ! 
BY MR. FLANNERY: 
Q. Please state your name, Doctor. A. Dr. Manfred 8. 
Guttmacher. | 
Q. You are a practicing psychiatrist, are you not? A. I am, sir. 
Q. And I believe you practice in Baltimore, do you not, sir? 
A. Ido, sir. ! 
Q. Are you attached in some capacity with the Supreme Bench 
of Baltimore? A. I have been the Chief Medical Officer since 1930 of 
the Supreme Bench. : 
Q. And how long have you been a psychiatrist? A. Since 1928 I 
have been in practice. 
THE COURT: This witness is known to the Court as an eminent 
psychiatrist and I am sure his qualifications will be conceded. 
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MR. SPENCER: We are willing to admit his qualifications. 


32 BY MR, FLANNERY: 

Q. Dr. Guttmacher, did you pursuant to a request from the 
United States Attorney's office in the District of Columbia examine the 
hospital records in regard to one Edith L. Hough, that is, the hospital 
records of St. Elizabeth's Hospital, and also examine Edith L. Hough ? 
A. Yes, sir, I did. 

Q. Now when did you do that, Doctor? A. November 24, 1958. 

Q. As a result of your examinations of the records of the hospital 
in this case and also of the patient, Edith L. Hough, have you an opinion 
as to what her present mental condition is? A. I have, sir. 

Q. And what is that, Doctor? A. Well, I think this patient is 
suffering from paranoid schizophrenia. 

Q. That is a mental disease, is it not? A. It is, sir. 

Q. Is ita major mental disease? A. It is, sir. 

Q. Will you tell His Honor briefly what your examination of the 
patient on the date you have mentioned showed to you. A. Well I might 
read from the impression which I sent to Mr. Gasch. I said: 

“Examiner has no doubt that this patient is a paranoid 
schizophrenic. He feels that her thinking is significantly dis- 
ordered at this time. On the other hand, she is not flagrantly 
psychotic” -- 

By that I mean it is not one of these gross things that anybody 
who would engage her in conversation who hadn't been technically trained 
would perhaps even suspect. 

"In ail probability it offers no threat to the safety of the 
community. She has a good deal of freedom at present. The 
Examiner drove the patient and her mother from the hospital 
to the center of Washington. He got the impression that the 
aged mother exercises relatively little control over the patient 
at this time. 

"The Examiner feels that providing continued medical 
surveillance of the patient over a very prolonged period is of 
greater moment than anything else. Having her take a job five 
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days a week does not seem to be a hazardous step from the 

community's point of view if she would have a psychiatric | 

interview every weekend” -- on her return to the hospital. 

"As to when the actual discharge should take place, this — 

would be a question of feeling one’s way and observing her 

progress or retrogression. This Examiner feels her dis- ! 

charge should be conditional upon her willingness to see a 

psychiatrist regularly" -- and her complete cooperation in 

working with the psychiatri:t -- "for a prolonged period to 

guard against increasing tensions and afford the opportunity 

of discerning the development of a more flagrant paychotic 

type of reaction." 

Q. Yes, sir. Is there a possibility that there might be a peyehotic 
break in this case? A. Very definitely, sir. 

Q. Very definitely? A. Yes, sir. 

THE COURT: A psychotic what? 

MR. FLANNERY: "Break." 

THE COURT: Just what do you mean ee that ? 

THE WITNESS: That the patient might become more flagrantly 
psychotic, that her behavior might be of a more antisocial character. 

THE COURT: And if that occurs, is there a possibility of danger 
or probability of danger to the community or to herself? 

THE WITNESS: Yes, sir. The reason that I stress this question 
of follow-up, I think the mistake so often made is that patients are dis- 
charged from the hospital and they lose contact with the medical authori- 
ties, and after a course of time they become more sick; and then serious 

trouble may occur from the community's point of view. i 

I think that if a patient of this type, who is in partial remission, 
would be willing and able to work with the psychiatrist, say once a week 
over a period of perhaps five or ten years at least -- and this would de- 
pend a great deal upon how things develop -- I think then that the psy- 
chiatrist would be in a position to say, "This patient is becoming worse”-- 





and one can tell by certain technical developments in her mentatio -- 
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“and for her safety and the safety of the community she should return 
to the hospital." Without that kind of surveillance I think it is very 
risky. 
BY MR. FLANNERY: 

Q. Very well. I believe you said it was apparent to you that her 
mother seemed to have very little control over her? A. Well, I got 
that impression. This was merely an impression I made. WhenI com- 
pleted my examination, her aged mother was waiting for her and I offered 
to take the two ladies into Washington with me, and we engaged in the 
usual social conversation. It was just an impression I got. I think she 
is quite an aged lady, and I think that she gave me the impression of 
catering to her daughter, rather than her daughter catering to her. I 
got the feeling that the daughter would be in control, rather than the 
mother. I think this is probably usually the case when there is this 

great age difference. 

Q. Does Edith L. Hough appear to be a strong-willed type of a 
person? A. Yes, I think she is a highly intelligent and I think a strongly 
willed person. : 

THE COURT: May I interject? 

MR. FLANNERY: Yes, sir. 

THE COURT: Is a strongly willed person who is psychotic likely 
to be more dangerous than one who is not strongly willed? 

THE WITNESS: Yes, sir, definitely. 

BY MR. FLANNERY: 

Q. Doctor, will you define schizophrenia, paranoid type. A. Well, 
schizophrenia is the most serious of the mental disorders, and it is 
divided into several types. The paranoid type is the one that offers most 
danger to the community, because people who have the paranoid type of 
schizophrenia are people who feel that other people are working against 
them, observing them, spying on them. They have this general attitude 
toward the world and toward most of the people in it -- not necessarily 
all, by any means. And it is when this gets out of hand, when the de- 
lusions that the individual has become dominant and overthrow reason, 
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that the patient becomes a threat to the community. 


Q. Yes. Would you say that she was an aggressive paranoid? 
A. Well, I think she is a rather aggressive type of person, ina quiet 
way. I mean, she is not the kind of person who pounds the table and 





that sort of thing; but I think she is rather an aggressive person in her 


way, and I think she is also paranoid. So I guess it is fair to say that 
one can combine these two and say she is an aggressive paranoid, 
Q. If, released into the community, she should encounter some 
of the frustrations that all of us encounter in everyday living, is there a 
likelihood that she would become more aggressive and possibly dangerous 
to herself or to others? A. Well of course this is a highly individual 
thing. What is traumatic and painful to one individual is not necessarily 
traumatic or painful to another. But I think certainly that one could set 
up a set of circumstances which would unstabilize this patient, which 
are not, it seems to me, entirely beyond the possibility of development. 
x * *« K * 
CROSS EXAMINATION 
BY MR. SPENCER: 
Q. Dr. Guttmacher, I gather from the report which you read into 
38 the record that in general you feel that a program of rehabilitation 
along the lines that Dr. Overholser has indicated in your testimony and 
in his certification would be reasonable and would be a proper thing for 
this patient. Is that correct? A. Well, I want to see every patient 
rehabilitated. Iam a doctor, and that is the reason I am a doctor. I 
want to see people well and helped as much as possible. | 
I don't run a hospital. I don't have the decisions to make as to 
when patients should be discharged or not. I don't for a moment feel 
that I have the right or the competence to preempt a judge's function in 
deciding what risks the community should take. 
I think that there would be some risk involved in recantagis this 
patient from the hospital. I think the risk would be minimal if one 
could work out a system of surveillance such as I have suggested. That 
is about the situation as I see it. 
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Q. Dr. Overholser, as you understand it, has not indicated that 
he feels that the patient should be discharged from the hospital at this 
time? A. Well, I think that a gradual method of release from the 
hospital is certainly far better than a hasty release. As it is now, of 
course, the patient has a fair amount of freedom, as far as I know. 

* * ss * 

MR, FLANNERY: Please call Dr. Karpman. 

Your Honor, at this time may I have marked for identification the 
transcript of the trial proceedings in this case of July 10,1958? AndI 
would like to make it part of the record in this case, if I may. 

THE COURT: You are offering it in evidence? 

MR, FLANNERY: Yes, Your Honor. 

THE COURT: Is there any objection? 

MR. SPENCER: I have no objection. 

THE COURT: Very well. 


(The -transcript of proceedings July 
10, 1958 was accordingly received in 
evidence. ) 


* ae * 
DR. BENJAMIN KARPMAN, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Dr. Karpman, please state your name. A. Benjamin Karpman. 

Q. You are a psychiatrist, are you: not? A. Yes, sir. 

Q. And I believe you are attached in some capacity to St. 
Elizabeth's Hospital? A. Yes, sir. 

Q. As aconsultant? Is that correct, sir? A. A consultant, yes. 

Q. And you have been a psychiatrist for many years? A. Yes, 
40 years -- 39 years. 

THE COURT: Will the Doctor's qualifications be conceded? 

MR. SPENCER: Your Honor, I think they should be put into the 
record. 
THE COURT: Very well. 
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| 


BY MR. FLANNERY: | 

Q. Doctor, will you for the record state your educational back- 
ground and your experience in the field of psychiatry. A. I have a 
PHD from Columbia, an AB from North Dakota, and AM, MB and MD 
from the University of Minnesota. And I have a diploma in payphiatry 
from the University of Vienna. 

THE COURT: I think that is sufficient. 

BY MR. FLANNERY: 

Q. Dr. Karpman, do you know Edith L. Hough? A. I now her 

very well. ! 

Q. And how long have you known her? A. I have known her 
about 15 years. | 

Q. Fifteen years? A. Yes. 

Q. When did you first know her? It was around 1945 or there- 
abouts? A. No; it was during the war when she was working for the 
OSS. That was about 1943. | 

Q. Did you have occasion to observe her? A. Many times, 

Q. And in 1943, or on or about that period,did you come to a con- 
clusion as to what her mental condition was? A. Not in 1943} but 
through the course of years. | 

Q. When was it that you reached an opinion as to her mental condi- 
tion? A. I cannot put a precise date. But I would say it didn't take very 


‘long to figure her out. : 
Q. Was it around 1945? A. Somewhere around that time. 


Q. What opinion did you reach as to Edith L. Hough's mental condi- 
tion on or about some time in 1945? A. I talked it over with her father, 
who called me in as a consultant, and I felt that she was a sick little girl 
and that she ought to be hospitalized. Her father threw up his hands and 

said, “My goodness, no; she will never permit that" -- because in 
a sense she controlled him; he was very much attached to her, ‘an only 
child; and she would not permit that. ! 

And then he somehow or other induced her to come to see me in 
my Office. I saw her once or twice. ThenI refused to see her in the 
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office alone, but insisted that either her father or mother be present at 


the time, my reason being that she, being of a paranoid makeup, might 
accuse me of something of which Iam completely innocent. So that is 
where it stood. 

Q. Yes. A. Iurged the father to hospitalize her; and of course 
he wouldn't do it. I predicted, I told him personally, that we never can 
tell what measures or what a person of this type of psychosis might do. 

It may be something very drastic. But I didn’t think of murder, because 
I am not an astrologer and I couldn't predict in advance; but I said some- 
thing drastic might happen, 

Q. You thought she had a psychosis at that time? A. Yes. 

Q. What psychosis? A. Paranoid schizophrenia. 

Q. And is there a type of paranoid schizophrenia known as an 
aggressive type of paranoid? A. There are several types of paranoid 

schizophrenia, as there are several types of any other psychosis. 
There is a type of paranoid schizophrenia which is kind, benign, sub- 
missive, yielding. I had a case like that at St. Elizabeths which I treated 
and cured. 

But there is another type which you call "aggressive, "" where the 
individual takes measures of his own. I have testified in this Court 
many years ago before Judge Bailey, I believe it was, of a case of para- 
noid schizophrenia who assaulted somebody and was sent to St. Elizabeths. 
And then a friend of his got him out, befriended him; and then he shot 
his benefactor. 

Q. In your\opinion is Edith L. Hough the aggressive type of para- 
noid? A. Yes, she is the aggressive type -- as evidenced by the fact 
that she took measures of her own in killing the man. That is aggressive- 
ness. 

Q. In your opinion is an aggressive paranoid potentially dangerous? 
A. It is conceded universally an aggressive paranoid is dangerous. I 
would even say that universally we think that any paranoid schizophrenic 
is potentially dangerous, because one can never tell ‘when the meekness 


and submissiveness may suddenly turn around and become aggressive. 
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Q. Would you say that Edith L. Hough at this time is potentially 
44 dangerous because she has schizophrenia, paranoid type? AS 
would rather not answer this question directly. Ask me whether a para- 
noid schizophrenic is potentially dangerous, and I would say yes. 
Q. You would say yes? A. Yes. : 
Q. A paranoid schizophrenic is potentially dangerous? 
potentially dangerous. | 
Q. And you know that the hospital diagnosis in this case is that 
she at the present time is a schizophrenic, paranoid type? A. Well, 
that is about the same thing. | 
* * * 
CROSS EXAMINATION 
BY MR. SPENCER: 
Q. Doctor, when did you last examine Miss Hough vitcfieioaatee? 
A. It must be about a year ago, just about a year and two months ago. 
I didn't examine her in the sense the other doctors had examined her. 
Therefore I think that my qualifications for testifying in her case now 
are not as good as those of the other doctors who have been ia 
seeing and observing her. 
But her mother asked me to come and see her, which I did. I 
spent an hour with her, and I put the information in the record, She felt 
that I had not been very friendly to her, that I see things too darkly. I 
insisted Iam her friend, which Iam, only I don't see eye to eye with her. 
Then about, it must have been just about a year ago, she called 
me up on the phone, from the hospital. You know how people are on the 
phone. We spoke about three quarters of an hour, and I had very little 
chance to answer or defend myself. She tried to convince me that I am 
all wrong and that she is all right. | 
She has never been able to give me a real answer, a real reason, 














why she killed the man. She jumped from one thing to another, She put 
in the father. I don't see how the father’s death could lead logically, 
psychologically, to killing somebody. There may be something inside of 
her conscience; I haven't been able to get it. But she tried to convince 


me that I am all wrong, which is the reason I am somewhat a reluctant 
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witness here today, because what I testify is merely on retroactive situa- 
tions. I haven't examined her recently, as the others have, and they 
probably have better information than I have. 

Q. And you say the last time you talked to her was over the tele- 

phone about a year ago? A. That is right. 

Q. And then two or three months prior to that you had seen her 
for an hour? A. That is right. That is all. 

I only base my statement on what I have known of her for the last 
15 years. I have been at her home. I have had dinner with her, with 
her father. I have been in their apartment, many, many times. Every 
time the father came, after retiring, if the father came to Washington, 
for one thing or another, he always let me know. And he said that even 
if I did not show up, he would go after me, to make sure that I would be 
there. Because he was very much concerned about his little girl, very 
much concerned. He was afraid that something may happen, and he 
wanted to have the consciousness that a psychiatrist was on the case. 

Q. Now it is possible, is it not, that a patient of this type at St. 
Elizabeths, undergoing treatment for a year, might have improved con- 
siderably in that time? A. I would be very dubious about it. It is not 
impossible, perhaps. But you must understand, when a person develops 
a2 psychosis, they always must make an effort, in one way or another, 
to straighten themselves out. If she hasn’t made an effort to straighten 
herself out in 15 years, I doubt very much whether any environment 
would help her. 

That is my personal opinion. Of course you must remember 
there are other doctors, just as good psychiatrists and better than I am, ' 
and they may have a _ different opinion. 

THE COURT: You are very modest, Doctor. 

BY MR. SPENCER: 

Q. Doctor, if you felt that Miss Hough was such a dangerous 
person back in 1945, I should think you would have referred her to 
some other psychiatrist or followed up to see that further treatment 
was given. 
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THE COURT: Just a moment. I don't think you should argue with 
the witness. 

THE WITNESS: The father thought I was the best psychiatrist. 
What could I do? | 

BY MR. SPENCER: | 

Q. ._ Were you paid for the treatment which you gave Miss Hough ? 
A. Ohno. He was a physician. I wouldn't charge him anything. I was 
always ready to serve him, ready to help. We have been friends for 
30 years. We have been members of the same medical society; of the 
psychiatric society. He was a very good psychiatrist and he sensed it 
long ago; he sensed there was something wrong with the little girl, 
but he didn't want to take the responsibility. And then the perspective 
is too close. It is hard for a father to see his own child develop mental 
iliness. And he had been a psychiatrist at St. Elizabeths at one time. 

+ * * * | 

BY MR. SPENCER: | 

Q. Doctor, during the past 10 years how much contact have you 
had with Miss Hough? A. Occasional; not every day, not every week. 
Every now and then the father would call me up and ask me to have 
lunch with him; and invariably she would be there. | 

Q. Did at any time a period of a year go by when you didn't see 
her? A, No. I have seen her more often than that, especially during 
the last years when he retired, when he developed a few illnesses here 
and there -- you know how old people develop sickness -- and he would 
come here for treatment, and invariably would call me up and leave a 
message that he wants to see me without fail. AndI always came. I 
would break appointments in order to see him. He is an old friend. 

Q. Buta lot of the time you were séeing her, it was a friend of 
the family who happened to come to the house? A. Yes. But she was 
always there. And he put me wise and said, "I want you to watch Edith. 


I am calling you and I want you to see her reactions." And I 
would say candidly that at the time she was at the LaSalle Apartments 
she hadn't shown very much of the abnormal behavior. One had to watch 





42 
to get it at certain times. Well, as I said, I felt that she had definite 
paranoid schizophrenia; that she ought to live in a controlled environ- 
ment, or something may happen. And I didn't know what may happen. 
Anything may happen with a paranoid individual. 

Q. How often would you say you saw her in your office during the 
past 10 years? A. I don't think I saw her in the office more than twice, 
maybe more. I didn’t keep track of that. But I refused to see her in the 
office alone. I insisted that she must come with somebody, her father 
or mother, because, feeling as I did, maybe wrongly, but feeling as I 
did that she is paranoid, one never knows what I may be accused of. 

She might misinterpret some of my statements. When you talk toa 
paranoid, you have got to watch your words. 

* * oe a * 

THE COURT: Doctor, I would like to inquire, is paranoid schizo- 
phrenia a disease of short duration, or is it the type of disease that is 
apt to be of prolonged duration ? 

THE WITNESS: The greater chances are, judging by statistics 


that I have in my mind, they rarely recover. Iam sorry to say that, 
because she is here, and I tried to tell her I am a friend of hers, and I 


am trying to tell her that Iam ding it for her own good. But I believe 
that they get into trouble. 

There was a case, I think before Judge Bailey, many, many 
years ago -- I just mentioned the case -- of the man who was a paranoid 
schizophrenic and assaulted somebody he suspected of courting his wife-- 
wrongly, of course -~ and he was sent to St. Elizabeths. He went ona 
hunger strike; he went this and that. And he finally got a friend, a 
Colonel Joyce, who took an interest in him, was outraged by the be- 
havior that the hospital insisted on, in wanting to keep him there in- 
definitely, because he was very dangerous. Then Colonel Joyce took 
him out of the hospital; and within a year or so he killed Colonel Joyce. 

THE COURT: The modern treatments such as shock therapy, 
and the modern drugs, the so-called wonder drugs-- 

THE WITNESS: They wouldn't touch cases like that. 
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I would say this, that if she was willing to be treated -- genuinely 
willing, not merely lip service, but genuinely willing to be — -- 
she can be treated. 
THE COURT: Then a person would have to have sla a in order 
to be willing to be treated? Isn't that so? 
51 THE WITNESS: She would have to have a willingness to be treated, 


honestly and sincerely. . Then she would acquire insight. But she doesn't 


think she is sick. | 


* * * * * 


MR. FLANNERY: The Government has no further witnesses, 
Your Honor. There are additional doctors in the witness room, but I 
won't call them because their testimony would be cumulative. | 

xt * x ok * 

DR. DAVID WARNER HARRIS, | 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR. SPENCER: 

Q. Dr. Harris, will you state your name and address for the 
record, please. A. David Warner Harris. 

Q. And will you state your address, A. St. es ee esis 

Q. Are you on the staff of St. Elizabeths's Hospital ? A, Tam. 

Q. Will you state your educational background. A. I received a 
bachelor of arts degree from Williams College, in Williamstown, 
Massachusetts; an MD degree from the University of Pennsylvania 
Medical School; served a year's internship at the Cooper Hospital in 
Camden, New Jersey; two years as a medical officer in the Navy; a 
three-year residency in psychiatry at St. Elizabeths Hospital; and since 
1952 I have been on the staff at St. Elizabeths Hospital; was certified by 
the American Board of Psychiatry and Neurology in 1955. : 

THE COURT: I think that is sufficient to qualify him. 

MR. FLANNERY: I stipulate that he is qualified; but I would like 
to fix a few dates for the record, if I may. 

THE COURT: Yes. 
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MR. FLANNERY: When did you graduate from medical school? 

THE WITNESS: 1946. | 

MR. FLANNERY: When did you complete your training period or 
residency at St. Elizabeths Hospital in psychiatry? 

THE WITNESS: 1952. : 

cd * 

BY MR, SPENCER: 

Q. Doctor, do you know the defendant in this action, Miss Hough ? 
A. Ido. 

Q. . Have you had occasion to examine her professionally? A, She 
was in the building in which Iam in charge, from June 18, 1957 to August 
5, 1958. 

Q. In other words, you were the psychiatrist that was directly in 
charge of her case during that period? A. Yes. 

Q. Dr. Harris, are you familiar with the certification which Dr. 
Overholser has sent to the Clerk of this Court regarding the conditional 
release of Miss Hough? A. Iam aware that such certification has been 
sent to the Court. 

Q. Is it your opinion that Miss Hough could be conditionally re- 
leased from the hospital so that she could come into the city of Washington 

54 - and obtain employment, without being dangerous to herself or to 
others? A. I think this is a possibility. But since I have not examined 
Miss Hough since August of 1958, I don't think that I could have a valid 
opinion at this point. 

Q. Do you feel that during the period under which Miss Hough 
was under your supervision, in other words, from June 18,1957 to 
August, 1958, that she improved materially as to her mental condition ? 

THE COURT: You ask the Doctor whether he “feels.” I think 
"feeling" is too nebulous. You may ask him for his opinion. 

BY MR. SPENCER: 

Q. Would you give us your opinion, Doctor, with respect to that? 
A. I think Miss Hough did improve while she was under my care. 

Q. Could you elaborate on that somewhat? A. At the time she 
came into the hospital she was tense, tended to be suspicious, was 
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having brief episodes of emotional instability. These improved, so that 
by August the 30th of 1957 she was given permission to walk on the 
grounds accompanied by hospital personnel. By November the Sth, 1957, 
she was given permission to walk on the grounds by herself. And she 
was able to work at a hospital work assignment and cooperated scrupu- 





lously with these privileges while she was under my care. | 

Q. When did she start work? Do you recall? A. I don't. recall 

the date she started work. But I would think, on the basis of 
policy, that it would have been close to the time that she started with 
her ground privileges. That was in November a year ago. | 

Q. Did you have any reports about how she carried out the work 
she was doing? A. Not formal reports; verbal reports from the chap- 
lain, and also from the personnel in the geriatrics section of the hospi- 
tal, that she was quite valued as an assistant. | 

Q. What sort of work did she do for the chaplain? A. As I under- 
stand it, it was secretarial work. : 

Q. And did that go on from November 1957 until the time when 
she left your care? A. Yes. | 

* * * * | 

DR. CLARA LUCILLE HOYE, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPENCER: 

Q. Dr. Hoye, will you state your name and address for the 
record, please. A. Clara Lucille Hoye, St. Elizabeths Hospital, 
Washington, D. C. : 

Q. Are you on the staff at Si. Elizabeths Hospital? A. Yes, Iam. 

Q. Will you state briefly your educational background. A. I 
received my MD degree from the University of Virginia, and interned 
at the New England Hospital for Women and Children, at Boston, and 
came to St. Elizabeths July Ist, 1935. Since that time I have been on 
the staff; and I have passed my specialty board in 1941, in neurology 
and psychiatry. | 

MR. FLANNERY: I stipulate. = 8g 
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BY MR. SPENCER: 
Do you know the defendant in this case, Miss Hough? A. Yes, 


When did you first see her? A. In August of 1958. 
Has she been under your supervision at St. Elizabeths Hospi- 
tal since that time? A. Yes, she has. 
Q. And during that period have you had occasion to examine her 
and talk with her? A. Yes, I have. 

Q. How often have you seen her? A. I have seen her for an in- 
terview about once a month since that time, and I have seen her at 
other times casually. 

Q. Are you familiar with the general rehabilitation plan that is 
set forth in the certification which Dr. Overholser sent to the Clerk of 
this Court on October 20? A. Yes, Iam. 

* * * Bi ok 

Q. What is your opinion with respect to whether or not Miss 
Hough would be dangerous to herself ‘or to other people if the condi- 
tional release which was requested in that certification is granted? 

A. I think she has improved to the extent that she would not be 
dangerous to herself or others if that conditional release is granted. 

Q. During the period which Miss Hough has been under your 
care, has she from time to time come into the city of Washington? 

A. Yes, she has. 

Q. Have you had any indications that when she was off the St. 
Elizabeths grounds there has been any complaint as to her actions? 

A. No complaint. 


Q. How frequently would you say she had come into Washington 
since last August? A. She has come into Washington quite frequently. 
Since about the last of August she came about every other day, until 
around the middle of October. And since that time she has come into the 
city almost every day. 

Q. Has she been in the city a good part of the day on many of those 
occasions? A. No. Usually she would meet her mother or her mother 
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would meet her on the grounds, and they would have lunch, and she 
would come back after dinner. ! 
Q. In other words, she would leave the hospital in the morning 
and come back after dinner? A. Around 12 she would leave -- noon. 
Q. And what time in the evening would she come back? A. Some- 
times it would be five, and sometimes it would be eight. : 
x * * * 
CROSS EXAMINATION 
BY MR. FLANNERY: | 
Q. Edith Hough's trial was in July of 1958, wasn't it? A. Yes, sir. 
Q. And do I understand you to say that a little over a month after 
her trial she was permitted to come into town every other me A. That 
is right. 
Q. Now, Doctor, isn't this a fact, that Edith Hough still does not 
understand why the charges of murder were placed against her by a 
grand jury? A. She thinks there was too much fuss made about it. 
Q. Too much fuss made about killing Zurab Abdusheli? A. The 
whole thing. 
Q. Now she still believes, also, that her act was justitiea? Isn't 
that right? A. I think she has that feeling. 
Q. She doesn't feel that she did anything wrong? A. I don't know 
that I have asked her that direct question. i 
Q. Well,doesn't she feel that she was justified in doing, otint she 
did? A She told me it was unavoidable, due to the circum- 
stances. | 
Q. Yes. Now isn't this a fact, that she has difficulty at this time 
in exercising objective reasoning? A. I believe so. 
Q. That is a fact, is it not? A. I think so. : 
Q. And isn't it a fact that she shows a certain schizophrenic in- 
appropriateness of effect? A. I think so. 
Q. Doctor, I got that last phrase from the hospital reports. Will 
you tell me what that means? A. She doesn't seem to have the normal 





emotional feeling in regard to the crime, as a person would expect her 
to have. In other words, she is without too much feeling about it, and 
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talks about the whole affair as if it was not a murder. 

Q. As if it were nota murder? A. Yes. ; 

Q. Therefore she has no insight into her condition, has she? 
A. Her insight is certainly limited, yes. 

Q. Very limited. And the fact of the matter is that she is 
presently suffering from schizophrenic reaction, paranoid type? 

61 A, That is her diagnosis. 
Q. Which is a major mental disease? A. That is correct. 
x x * * ae 
REDIRECT EXAMINATION 
BY MR. SPENCER: 

Q. Doctor, does this patient show any lack of objectivity with 
respect to anything other than the alleged crime? A. No. 

ad * aK x 

DR. ADDISON McGUIRE DUVAL, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPENCER: 

Q. Dr. Duval, will you state your name and address for the 
record,please. A. Addison McGuire Duval, St. Elizabeths Hospital. 

Q. What is your present position, Doctor? A. Iam Assistant 
Superintendent. 

Q. Would you state your educational background. 

THE COURT: I suppose the qualifications of the witness will be 
conceded ? 

MR. FLANNERY: Yes, I will stipulate that, Your Honor. And I 
think for the record he should state that he is Assistant Superintendent 
of St. Elizabeths Hospital, so the record will be clear. 

THE COURT: Yes. 

THE WITNESS: That is correct. 

BY MR. SPENCER: 


Q, Dr. Duval, have you had occasion to know the defendant, 
Miss Hough? A. Yes, sir. 
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Q. When did you first see her? A. I first saw her shortly after 
her admission to the hospital. This I would say was within the first 
month that I first became acquainted with her. Then after that I have 
seen her at different periods through the succeeding months, principally 
at her request and also at the request of her mother, in more or; less of 
a counseling arrangement. They would have problems which they would 
like to discuss and would come in to see me about these problems. 

| Q. Are you familiar with the medical record in the case? A. Yes. 

Q. And you have seen Miss Hough on a number of occasions? 
A. Ihave. | 

Q. Are you familiar with the conditional release which Dr. 
Overholser has sent to the Clerk of this Court under date of October 20th ? 
A. Iam. : 

Q. Would it be your opinion, if that release were granted, that 
Miss Hough would be dangerous to herself or other people? A. In my 
opinion it would be a safe procedure and I do not think that she would be 
dangerous to herself or to others. | 

* aK Bs 

CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Dr. Duval, Edith Hough still does not understand ana the 
charges in the murder case were placed against her? Isn't that correct? 
A. That is not my understanding, no. i 

Q. What is your understanding? A. My understanding is that 
she does understand why the charges were placed against her. 

Q. Yes. Well, does she appreciate the fact that what she did 
was wrong? A. I think she does, although she has given me infor- 
mation indicating that she thought there were many extenuating circum- 
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stances here and that therefore she was under extreme pressures which 


were the basis of her action; and this was not, in her own words to me, 


a conscious act which she wanted to commit. 

THE COURT: Did she explain why she obtained a revolver, ora 

pistol? | 
THE WITNESS: Her only word to me about that was for protection. 
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BY MR. FLANNERY: 

Q. For protection against whom, or what? A. I cannot say that 
that was made clear to me -- against whom. She was anxious about her- 
self and about her situation, and it was for this reason that she got the 
gun. 

Q. Did you attempt to delve further into her reasons for getting 
the gun? Did you ask her why she purchased the gun? A. Yes, I did. 
But it was not made clear to me any better than Iam making it clear 
to you that this was for her own protection. 

Q. In other words, would you say she was being evasive about it? 

65 A. No, I wouldn't say this was evasiveness or an intentional 
- effort on her part not to give me her belief. I think she was being quite 
honest with me, was my impression. 

Q. If she didn't tell you why she secured the gun, what makes you 
think she was being frank and honest with you? A. I think she was telling 
me her honest opinion of why she got the gun. 

Q. Now isn't it a fact that she presently has difficulty in exer- 
cising objective reasoning? A. Oh, I think td some extent I would agree 
to that. In certain areas I think that she could possibly be more objective. 
But I don’t think this is of such character that it is very different from 
what many normal people have. 

Q. But she is presently suffering from a major mental disease, 
is she not? A. Yes, I think you could call it a major mental disease. 

Q. So to that extent she is not a normal person. A. No. 

Q. As a matter of fact, the hospital diagnosis at the present 
time is that she has schizophrenic reaction, paranoid type. Isn't that 
right? A. Yes, that is right. 

Q. Which is a major mental disease. A. Well, I think you might 

66 want to define what you mean by "major mental disease." If you 
mean by that that this is one quite frequently seen and one in which there 
is a high percentage of incidence in our total mental illness problem, 
then it is a major mental disease. 

THE COURT: It is also a mental disease of a dangerous type, 
is it not? 
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THE WITNESS: Not necessarily, sir. Many of these patients are 

not in any sense dangerous. | 
BY MR. FLANNERY: | 

@. Yes. But not all of them murdered someone. Isn't that right? 

A. Oh, obviously. ! 


a 





ORAL OPINION 

THE COURT. This case is before the Court on a certificate of 
the Superintendent of St. Elizabeths Hospital to the effect that the defen- 
dant, who has been acquitted on the ground of insanity of the crime of 
murder in the first degree, may be permitted to be released on a condi- 
tional release as provided by Section 24-301 of the District of Columbia 
Code. The Gorernment has filed objections to the proposed release. 

- The statute contemplates a divided responsibility in such matters 
~’as between the Superintendent of the mental institution in which the ac- 
quitted defendant is confined and the Court, and the statute provides that 
the Court may hear and weigh the evidence. 

The matter that must concern the Court more than anything else is 
the safety of the community in case the defendant is released. The type 
of crime which she committed must be considered in that connection. 
For example, there is less danger to the community if an embezzler 
should be released and repeats the crime of embezzlement than if a 

murderer is released and possibly repeats a crime of that type. There- 
fore the Court is of the opinion that greater caution must be exercised 


in releasing a person in a murder case than in a case of a nonviolent 


crime. 

All the psychiatrists agree that the defendant was suffering from 
schizophrenia of the paranoid type, and also that she is still afflicted 
with this disease. Dr. Karpman testified that persons suffering from 
schizophrenia rarely recover, and that every person suffering from 
paranoid schizophrenia, especially of the aggressive type, is potentially 
dangerous. | 
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She feels, according to all the doctors, that what she did was ex- 
cusable or justifiable. In other words, she has no insight into her 
crime. There is no dispute over the fact that she has no normal emo- 
tional reaction or feeling about her crime 3 

In view of all of the evidence, especially the testimony of Dr. 
Guttmacher and Dr. Karpman, the Court is of the opinion that it has not 
been established by a preponderance of evidence that the defendant should 
be conditionally released and that it would be safe to release her so far 
as the community is concerned. 

There is another circumstance to which the Court wishes to ad- 
vert, although it is not the matter that governs the Court's conclusion in 
denying the request for the defendant's release. The defendant was 
tried last July for a coldblooded, horrible murder. She was acquitted 
on the ground of insanity. There is no doubt that the murder was com- 
mitted. And now, three or four months later, she requests to be re- 
Yeased from the institution. The Court feels that in the case of a person 
who is acquitted on the ground or insanity of a type that is of long dura- 
tion and not a mere temporary flare-up, to release a person of that kind 
within a few months would be to make of this procedure a route to escape 
punishment for a serious crime. In this connection I am going to read 
an extract from the testimony given by a great English judge, Lord 
Justice Denning, now 2 member of the House of Lords. He gave this 
testimony before a Royal Commission on December 1, 1949 -- and I 
quote: 

*Punishment is the way in which society ex- 
presses its denunciation of wrongdoing; and, in 
order to maintain respect for law, it is essential 
that the punishment inflicted for grave crimes 
should adequately reflect the great revulsion felt 
by the great majority of citizens for them. It is 
a mistake to consider the objects of punishment 


as being deterrent or reformative or preventive, 
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and nothing else. If that were so, we should not 
send to prison a man who was guilty of motor 
manslaughter, but only disqualify him from driv- | 
ing. But would public opinion be content with this? | 
The truth is that some crimes are so outrageous that 
society insists on adequate punishment, because | 
the wrongdoer deserves it, irrespective of whether 3 
it is a deterrent or not." | 


The Court will deny the application for release. You may submit 


an appropriate order. 
MR. FLANNERY. Yes, Your Honor. 


x * 





EXERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed January 6, 1959] : 
Washington, D. C. 
December 12, 1958 
A preliminary matter in the above criminal action came on for 
hearing before the HONORABLE ALEXANDER HOLTZOFF, a District 
Court Judge, at 10:15 a.m. ! 
* 2 
PROCEEDINGS | 
MR. SPENCER: Your Honor, with respect to Case No. 566-57, 
United States versus Edith L. Hough, the District Attorney has sub- 
mitted proposed findings of fact and conclusions of law, and a proposed 





order. 

That case was heard last Friday, Your Honor. 

There are a few changes which we would like to submit in those 
proposed findings of fact and conclusions of law. | 

* * aa \* 

MR. SPENCER: No, Sir. With respect to the balance of finding 
Number 7, we suggest that the Court, instead of stating that the defend- 
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ant, Edith L. Hough, has not recovered her sanity, that that finding 
read as follows: 
“That the defendant, Edith L. Hough, has not 
fully recovered from her mental illness, but that 
substantial improvement has been made since she 
was admitted to St. Elizabeths Hospital." 

THE COURT: No, I am not going to make any such finding as that. 
Tam going to use the word “sanity" because that is what the statute uses. 

I know some St. Elizabeths' doctors object to the use of the word 
“sanity.“" Well, they will have to go to Congress and get them to change 
the statute. Ido not favor that attitude. Iam not going to use medical 
terms; I am going to use statutory terms. Iam not going to make any 
finding that she has made a substantial improvement. As to that, I 
think I am going to leave the phraseology as submitted by Mr. Flannery. 

Now, is there anything else? 

MR. SPENCER: Yes, Your Honor. With respect to finding 
number 8, we urge that that finding be omitted. 

THE COURT: Iam going to make that finding. That is one of the 
very reasons why I denied the petition. 

a * *x we 

THE COURT: Now, the Court, sua sponte, is going to make a 
change in conclusion of law Number 2. 

I am going to strike out the words, “If, however, the burden of 
proof is on the United States, the Court concludes that --,‘' and change 
the small “t" in the word "'the" in front of the word "Government" to a 
capital “‘T** and start. the sentence that way. In other words, I don't 
want to make this hypothetical. 

* aK * * 

MR. SPENCER: Your Honor, with regard to the order, we urge 
that the last paragraph in the proposed order which Mr. Flannery sug- 
gested, be omitted. 

THE COURT: I have some doubt about it myself. I, personally, 
am of the opinion that St. Elizabeths Hospital has no right to permit a 
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patient acquitted on the ground of insanity, that is, a criminal patient, 
and committed pursuant to statute, after such acquittal, to leave the 
hospital grounds unattended, without a guard. : 

However, that is a different matter. That was not adjudicated by 
me. _ I think the Superintendent of St. Elizabeths Hospital would have a 
right to be heard on that, and I think he has a right to be represented by 

counsel. I presume the corporation counsel represents him? 

MR. FLANNERY: I presume so, Your Honor. : 

THE COURT: In other words, I do not think that this particular 
paragraph is a part of this proceeding. However, if you have anything 
to suggest about that, I would be very glad to hear your commen : » Mr. 
Flannery. | 

MR. FLANNERY: Well, it appears to me, Your Honor -- agree 
with Your Honor's statement. | 

THE COURT: I might add this: I think the Superintendent is evad- 
ing the procedure for conditional release prescribed by statute by allow- 
ing a patient to go back and forth into town unattended. That is a form of 
conditional release and the statute provides how a conditional release 
should be governed, how it may be obtained. | 

MR, FLANNERY: That was my thinking on it, Your Honor. 
Certainly, the public isn't being too well protected. | 

THE COURT: I think so too, Mr. Flannery, and if you wish to 
make a separate motion for an order requiring him not to pursue this 
course, I will be very glad to hear it separate and apart from this pro- 
ceeding. I think all that was before me was a petition by Edith Hough 
for a conditional release, and I am denying the petition. I think that is 

all I have done. 

MR. FLANNERY: Very well, Your Honor. I will convey that to 








- the United States Attorney and we may make an appropriate motion after 
deliberating. | 
THE COURT: I think that there is a great deal of merit to this and 
I certainly think that the Superintendent has no right to permit a person 
of the type generally known as criminally insane, who is supposed to be 
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confined in the maximum security part of the hospital, to go into town 
unattended. I think he has no more right to do that than the warden of 
the jail would have a right to allow a prisoner to go shopping without a 
guard. But, I think that is a separate matter and if you will make a 
motion asking for a direction or an order requiring Doctor Overholser 
to discontinue that course, I will be very glad to entertain it. 

* * % ok 

THE COURT: Now, I do not want anyone to construe my striking 
out that proposed portion of the order as an approval of the Court of the 
procedure being followed by the hospital. Iam striking it out only be- 
cause I think that the matter was not fully presented before me, and 
Doctor Overholser did not have an opportunity to be heard, and that is 


really an order against him. 
* * 


{ Filed December 12, 1958] 


ORDER 

Upon consideration of the letter of theSuperintendent of St. Eliza- 
beths Hospital dated October 20, 1958, and filed October 24, 1958, ~ : 
wherein the Superintendent of said Hospital recommended the conditional 
release of Edith L. Hough, the objections to conditional release filed by 
the United States, defendant's reply thereto, the files and records of the 
Court in the case, the evidence and testimony adduced in open Court on 
the 5th day of December, 1958, and the representations of counsel the 
same day, it is this 12th day of December, 1958, 

ORDERED that the application for conditional release of Edith L. 
Hough pursuant to 24 D.C. Code 301(e) as amended August 9, 1955, be, 
and the same hereby is denied{ 

ORDERED that the defendant be remanded 
Superintendent of St. Elizabeths or commitment within the 
confines of the of said Hospital or, if outside the Hospital 

, in the custody or company of an attendant of the said Hospital, 








/s/ Alexander Holtzoff 
Judge 


[ Filed December 12, 1958] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Upon consideration of the letter of the Superintendent of St. Eliza- 
beths Hospital dated October 20, 1958, and filed October 24, 1958, 
wherein the Superintendent of said Hospital recommended the conditional 
release of Edith L. Hough, the objections to conditional release filed by 
the United States, defendant’s reply thereto, the files and records of the 
Court in the case, the evidence and testimony adduced in open ‘Court on 
the 5th day of December, 1958, and the representations of counsel the 
same day, the Court finds as fact as follows this 12th day of December 
1958: 

1. Edith L. Hough was indicted in the United States District 
Court for the District of Columbia on the 17th day of June, 1987, 

charged with the offense of first degree murder. 

2. Onthe 10th day of July, 1958, the same Edith L. Hows went 
to trial on the above charge. 

3. On the 10th day of July, 1958, the same Edith L. Hough was 
found not guilty by reason of insanity and on the same day was committed 
to St. Elizabeths Hospital pursuant to 24 D.C. Code 301(d), as amended 
August 9, 1955. : 

4. Onthe 20th day of October, 1958, the Superintendent of St. 
Elizabeths Hospital recommended the conditional release of Edith I. 
Hough and such recommendation was filed of record on October 24, 1958. 

5. On the 4th day of November, 1958, the United States filed ob- 
jections to the recommendation for conditional release. 

6. The defendant, by counsel, replied to the objections of the 
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United States « on the 12th day of November, 1958. 
7. Based upon the testimony in open Court of the following 
witnesses: 


Winfred Overholser, M. D., Superintendent of St. 
Elizabeths Hospital 


Manfred S. Guttmacher, M=D., Chief Medical 
Officer, Supreme Bench of cage 
Baltimore, Maryland 


Benjamin Karpman, M. D., Consultant, St. 
Elizabeths Hospital 


David Warner Harris, M. D., Chief, Dix. 
Service, St. Elizabeths Hospital 


Clara Lucille Hoye, M. D., Chief, Richardson Service 
St. Elizabeths Hospital 


Addison McGuire Duval, M. D., Assistant 
Superintendent, St. Elizabeths Hospital 


the Court finds that the defendant, Edith L. Hough, has not recovered 
aes sanity. 

8. Based upon the foregoing the Court also finds thatithas not 
been shown that the defendant, Edith L. Hough, will not in the reasonable 
future be dangerous to herself or others. 


Conclusions of Law 

Upon consideration of the foregoing Findings of Fact, the Court 
concludes: 

1. That under 24 D.C. Code 301(e), as amended August 9, 1955, 
it has not been shown by a preponderance of the evidence that the defen- 
dant, Edith L. Hough, should be released conditionally from confine- 
ment at St. Elizabeths Hospital pursuant to order of this Court entered 
July 10, 1958; 


That the omcmaiant ‘one shown by a preponderance of 
the evidence that Edith L. Hough should not be released conditionally 
pursuant to 24 D.C. Code 301(e), as amended August 9, 1956. 


/a/ Alexander Holtzoff 
JUDGE 
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39. 
[ Filed December 19, 1958] 


MOTION FOR MODIFICATION OF THE 
COURT'S ORDER OF JULY 10, 1958 


Comes now the United States by its Attorney, the United States 
Attorney in and for the District of Columbia, and moves the Court to 
modify the order dated July 10, 1958, committing Edith L. ‘Hough to the 
custody of the Superintendent, St. Elizabeths Hospital, to require such 
confinement to be restricted to the grounds of the said Hospital or, if 
outside the Hospital grounds, in the custody or company of an attendant 
in the employ of said Hospital, until such time as the Court orders the 
conditional release of Edith L. Hough pursuant to 24 D.C. Code 301(e), 
as amended August 9, 1955, and in support hereof the United States re- 
spectfully represents to the Court as follows: 

(1) The governing statute (24 D.C. Code 8 301(e)) requires the 
confinement of Edith L. Hough until she is free of such abnormal mental 
condition as would make her dangerous to herself or the commbntty in 
the reasonably foreseable future. 

(2) The legislative history of the governing statute (House of 
Representatives Report 392, 84th Congress, Ist Session, at page 14; 
and Senate Report No. 1170, 84th Congress, 1st Session, at page 14) 
clearly indicates that Congress intended that persons such as Edith L. 
Hough should not be conditionally released from confinement until after 
they have"recovered" and such release should not be allowed except 
upon the concurrence of the hospital authorities and the Court in the in- 
terest of the public. : 

(3) The defendant, Edith L. Hough, committed after verdict of 
not guilty by reason of insanity on July 10, 1958, has not recovered her 
sanity. Witness the record of testimony before this Court on December 
5, 1958. Such record reflects the probability of danger to the community 
should Edith L. Hough not respond properly to medical surveillance if 
she should be released. It is also clear from such record that Miss 
Hough lacks the insight into her mental condition to allow her to respond 
to treatment or to effective medical surveillance away from the said 
Hospital. : 
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(4) The Superintendent of St. Elizabeths Hospital has permitted 

Edith L. Hough to leave the Hospital as often as three times a week 
since August 1958, in the company only of her elderly mother. Such 
action is in want of statutory authority. 24 D. C. Code 301(e). 

(5) Incorporated herein and made a part hereof is the entirety of 
the contents of the memorandum of points and authorities in support of 
this motion. Also incorporated herein and made a part hereof are the 
reports of the House of Representatives and the Senate of the United 
States more particularly described in paragraph 2 of the foregoing and 
the transcript of testimony before this Court in this proceeding on the 
Sth day of December, 1958. : 

(6) Based upon the foregoing and the matter incorporated herein 
and made a part hereof, it is clear that Edith L. Hough is not entitled 
to conditional release at this time. 

WHEREFORE, the premises considered, the United States moves 
the Court to modify the Order of commitment dated July 10, 1958, to 
require the confinement of Edith L. Hough in the grounds of St. Eliza- 
beths Hospital or, if outside such grounds, to require her to be in the 
custody or company of an attendant of the Hospital until such time as 
Edith L. Hough is granted conditional release by order of this Court. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United 
States Attorney 


/s/ Carl W. Belcher 
Assistant United States Attorney 


/s/ Thomas A. Flannery 
Assistant United States Attorney 


[ Certificate of Service] . 


[ Filed December 19, 1958] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR MODIFICATION OF ORDER 


The United States by its Attorney, the United States Attorney in 
and for the District of Columbia, makes the following representations 
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in support of its motion for the modification of the order of commitment 
"of July 10, 1958, to require the confinement of Edith L. Hough within the 
confines of the grounds of the said Hospital or, if outside the Hospital 
grounds, in the custody or company of an attendant of the said Hospital, 
- until such time as the Court orders the conditional release of Edith L. 
Hough. | 
A. 
HISTORY OF THE CASE 
-The following is the history of this case. 
1. Edith L. Hough was indicted in the United States District Court 
‘for the District of Columbia on the 17th day of June, 1957, charged with 
“the offense of first degree murder. 
2. On the 10th day of July, 1958, the same Edith L. Hough went to 
trial on the above charge. 
3. On the 10th day of July, 1958, the same Edith L. Hough was 
. found not guilty by reason of insanity and on the same day was committed 
to St. Elizabeths Hospital pursuant to 24 D.C. Code 301(d), as amended 
‘August 9, 1955. i 
4. On the 20th day of October, 1958, the Superintendent of St. 
Elizabeths Hospital recommended the conditional release of Edith L. 
Hough and such recommendation was filed of record on October 24, 1958. 
5. On the 4th day of November, 1958, the United States filed 
objections to the recommendation for conditional release. 
6. The defendant, by counsel, replied to the guiections: ¢ of the 
United States on the 12th day of November, 1958. 
7. On the 5th day of December, 1958, the Court held a bearing to 
"determine whether or not Edith L. Hough should be granted her condi 
tional release. The following witnesses testified at that hearing: 


Winfred Overholser, M.D., Superintendent of 
St. Elizabeths Hospital 
Manferd S. Guttmacher, M.D., Chief Medical 
Officer, Supreme Bench of Baltimore, 
Baltimore, Maryland 
Benjamin Karpman, M.D., Consultant, St. 
_ Elizabeths Hospital 
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David Warner Harris, M.D., Chief, Dix 
Service, St. Elizabeths Hospital 

Clara Lucille,Hoye, M.D., Chief, Richardson 
Service, St. Elizabeths Hospital 

-Addison McGuire Duval, M.D., Assistant 
Superintendent, St. Elizabeths Hospital 


8. Based upon the testimony in open Court at that time and the 
representations of counsel, the Court found that the defendant, Edith L. 
Hough, had not recovered her sanity and that it had not been shown that 
the defendant, Edith L. Hough, would not in the reasonable future be 
dangerous to herself or others. 

9. On the 12th day of December, 1958, the Court entered findings 
of fact and conclusions of law. The Court concluded as a matter of law 
that under 24 D.C. Code 301(e), as amended August 9, 1955, it had not 
been shown by a preponderance of the evidence that the defendant, 
Edith L. Hough, should be released conditionally from confinement from 

St. Elizabeths Hospital pursuant to the order of this Court entered 
July 10, 1958 and the Court concluded further that the Government had 


shown by a preponderance of the evidence that Edith L. Hough should 
not be released conditionally pursuant to the same code provision. 
10. On the 12th day of December, 1958, the Court ordered that 
the application for conditional release of Edith L. Hough pursuant to 24 
D.C. Code 301(e), as amended August 9, 1955, be denied. 
B. 


TESTIMONY REGARDING THE PRESENT MENTAL 
CONDITION OF EDITH L. HOUGH 


The United States moves the Court to take judicial notice of the 
entire contents of the official transcript of the proceedings before the 
Honorable Alexander Holtzoff, United States District Judge, in Criminal 
Case No. 566-57, on December 5, 1958. The following is a summary of 
the pertinent testimony therein transcribed. 


1. Testimony. of Winfred ecto te M.D., Superintendent, 
St. Elizabeths Hospital. 


According to Dr. Overholser, Edith L. Hough suffers from Schizo- 
phrenia, Paranoid type (11). Miss Hough knows of no reason why the 
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United States Attorney should have done anything about the murder in 
the case (12, 15). After her commitment following verdict of not guilty 
by reason of insanity, she did not feel that she had done anything wrong 
(12, 14). She is lacking in insight regarding her problem (13). ‘Today 
she feels she was justified in doing what she did and was protecting her 
soul (15). The witness supposes that Miss Hough cannot now exercise 
objective reasoning about the offense (15). | 

Nevertheless the witness has permitted Edith L. Hough to leave 
the Hospital grounds under the escort of her elderly mother who is 
seventy-five years of age (15, 16). It is understood that she has been. 
permitted to leave the grounds three times a week since August (16). 

The witness presently diagnoses Miss Hough as having a Schizo- 
phrenic Reaction of Paranoid type (18). This diagnosis has not changed 
(19). Although she has a major mental disease, she was certified by Dr. 
Overholser for conditional release under a plan providing for social 
service supervision and return to the Hospital at fairly frequent intervals 
for interview. This despite the fact that Miss Hough 18 months ago killed 


someone under very violent circumstances (19). There is a possibility 
of violence and the witness could not guarantee against it (20), but the 
witness felt that conditional release would be reasonably safe (20). 
Definite plans regarding Miss Hough's program await the decision of 
the Court on the recommendation for conditional release (21). 


- On cross examination, the witness stated that the defendant has 
served as the aid of the Catholic Chaplain (21) doing constructive work 
(22), although for months after her commitment she remained aloof (22). 
Her attitude has improved (22). On cross examination the witness also 
said that Miss Hough has been permitted to come to Washington a num- 
ber of times since last August (22-23) and that her conduct appeared to 
be proper on those occasions (23). | 

On redirect examination, the witness testified that although there 
had been considerable improvement, Miss Hough was still suffering 
from a mental disease (24-30, 11 and 18), but that the mental disease 
was not incompatible with her being outside and carrying on in an 
orderly way (24-30). | 
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2. Testimony of Manfred S. Guttmacher, M.D., Chief 
Medical Officer, Supreme Bench of Baltimore. 


Under direct examination this witness testified that Miss Hough 
suffers from Paranoid Schizophrenia (32,33), which is a mental disease 
(32). He said that Miss Hough is probably no threat to the community 
(33), but that he observed that the mother of Miss Hough appears to have 
little control over the patient (33). The witness indicated that continued 
medical surveillance of a very prolonged time is of greater moment in 
the case than anything else (33). He indicated that there may be no 
hazard if Miss Hough would have a psychiatric interview every week (33), 
but that discharge should be conditioned on her willingness to see a 
psychiatrist regularly with complete cooperation in working with the 
psychiatrist (34). This therapy should include willingness to see the 
psychiatrist at least once a week for at least five to ten years (35). 

The witness indicated that there is a very definite possibility of a 
psychotic break and that the patient may become more flagrantly 
psychotic (34) so that there is a possibility or probability of danger to 
the community or to herself (34). Serious trouble might develop if Miss 
Hough loses contact with medical authorities (34, 35). The witness 
repeated his impression that the mother lacks control over Miss Hough 
and caters to her daughter rather than the daughter catering to the 
mother. He opined that he has a feeling that the daughter would be in 
control (35). He characterized Miss Hough as a strong-willed person 
and said that a strong-willed person who is psychotic is more dangerous 
than one who is not strong-willed (36). He also said that the Schizo- 
phrenia, Paranoid type (Miss Hough's condition) is the most serious of 
mental disorders and offers the most danger to the community (36) and 


that when the delusions of such a person dominate and overthrow reason, 
that person becomes a threat to the community (37). He also said that 
Edith L. Hough is an aggressive person, that is, she is an aggressive 
Paranoid and that circumstances might unstabilize her. 

On cross examination, Dr. Guttmacher said that there would be 
some risk in releasing Miss Hough, but that the risk would be minimal 
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if a system of surveillance is worked out. He indicated that a gradual 
method of release would be better than hasty release (38). | 


3. Testimony of Benjamin “arpman, M. D. | 
This witness has known Edith L. Hough fifteen years, that is, 


since 1943 (41). He said that it did not take him long "'to figure her 
out" (41). He determined that she was sick in 1945 and that she ought 
to have been hospitalized in 1945 (41, 42). Miss Hough's father demur- 
red about hospitalization because “she would not permit that" (42). Dr. 
Karpman saw her once or twice in his office. He refused to see her 
alone thereafter and insisted on the presence of the father or mother (42). 
He urged her father to hospitalize her in 1945 (42) at which time Dr. 
Karpman predicted (45): i 
"We never can tell what measures or what a person of this 
type of psychosis may do. It may be something drastic. ! 
But I didn't think of murder . . . and couldn't predict 
in chance; but I said something drastic might happen." i 
According to Dr. Karpman, Miss Hough is the aggressive type | of 
Paranoid, evidenced by the fact that she took measures of her own in 
killing the man (43). The witness stated (43): 
"It is conceded universally an aggressive paranoid is 
dangerous . . . any paranoid schizophrenic is poten- 
tially dangerous, because one can never tell when the 
meekness and submissiveness may suddenly turn around | | 


and become aggressive." | 
At pages 43 and 44 appears the following colloquy: ! 


"Q. Would you say that Edith L. Hough at this time is 
potentially dangerous because she has schizophrenia, 
paranoid type? 

‘ta. [would rather not answer this question directly. 
Ask me whether a paranoid schizophrenic is poten- 
tially dangerous, and I would say yes. 

"“Q. You would say yes? 
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“A. Yes. 

"Q. A paranoid schizophrenic is potentially dangerous? 

“A. Is potentially dangerous. 

"Q. And you know that the hospital diagnosis in this case 
is that she at the present time is a schizophrenic, 
paranoid type? 

“A. Well, that is about the same thing. 

"Q. Yes. All right." 


On cross examination Dr. Karpman indicated that he last examined 
Miss Hough about a year ago (44) and that he had a further telephone 
conversation with her thereafter (45) during which she endeavored to 
convince him that he was all wrong and that "she is all right." The 
Doctor said that Miss Hough has never been able to give a real answer 
or reason for the killing of the man. He said that she "jumped from 
one thing to another" and “she put in the father." (45) Dr. Karpman 
cannot see how the father's death could lead logically, psychologically 
or otherwise to killing somebody. He opined that it may be something 
inside of her conscience but that he has been unable to “get it."' (45). 
In further testimony, Dr. Karpman based his conclusion in the case on 
the fact that he had known Miss Hough for fifteen years (46). When 
asked if it is possible that Miss Hough might improve after treatment, 
Dr. Karpman said (46-47 ): 

"I would be very dubious about it. It is not impossible, 

perhaps. But you must understand, when a person 

develops a psychosis, they always must make an effort, 

in one way or another, to straighten themselves out. If 

she hasn't made an effort to straighten herself out in 

fifteen years, I doubt very much whether any environ- 

ment would help her. 

“That is my personal opinion . . ." 


Dr. Karpman's contact with Miss Hough has been occasional dur- 
ing the past ten years, whenever Miss Hough's father lunched with Dr. 
Karpman (48). 
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At page 49 Dr. Karpman said: 

". . . I felt that she had definite paranoic 
schizophrenia; that she ought to live in a controlled 
environment, or something may happen. And I 
didn’t know what may happen. Anything may happen 
with a paranoid individual." 


The Court inquired (50) of the witness whether a person would have 
to have insight in order to be willing to be treated and in response the 
witness said (51): | 

“She would have to have a willingness to be treated, 
honestly and sincerely. Then she would acquire 
insight. But she doesn't think she is sick." 


4. Testimony of David Warner Harris, M. D. 
a Witness Called on Behalf of Edith L. Hough. 


Dr. Harris was of the opinion that Miss Hough improved while 





she was under his care at St. Elizabeths (54). She was given ground 
privileges in August of 1958, Dr. Harris was asked (54, 55) if Miss 
Hough could be conditionally released from the Hospital to come into 
the City of Washington and obtain employment without being dangerous 
to herself or to others. In response to this question, Dr. Harris said 
(54) | 
“[ think this is a possibility. But since I have not 
examined Miss Hough since August of 1958 I don't ! 


think I could have: a valid opinion at this point." | 


| 


5. Testimony of Clara Lucille Hoye, M. D. ! 
Edith L. Hough has been under the supervision of Dr. Hoye since 


August of 1958 (56). Dr. Hoye is of the view that Miss Hough has 
improved to the extent that she would not be dangerous to herself or 
others if conditional release was granted (58). Dr. Hoye indicated that 
Miss Hough came to Washington every other day between August and 
October, 1958, and every day since the middle of October, 1958 (58). 
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On these occasions she would be met by her mother and she would return 
to the Hospital in the evening (59). 

On cross examination by the Assistant United States Attorney, it 
was developed that Miss Hough feels that her act of killing Abdusheli was 
justified; she does not feel that she did anything wrong and thinks that 
there was too much fuss made about it (59). According to Dr. Hoye, 
Miss Hough considered the homicide to be unavoidable (60). Dr. Hoye 
said (60) on cross examination: 

"she doesn't seem to have the normal emotional 

feeling in regard to the crime, as a person would 

expect her to have. In other words, she is without 

too much feeling about it, and talks about the whole 

affair as if it was not a murder." 

The witness indicated that Miss Hough has limited insight into her 
condition (60) which is Schizophrenic Reaction, Paranoid type (60, 61), 
which is a major mental disease (61). 


6. Testimony of Addisson McGuire Duval, M.D. 
This witness, Assistant Superintendent of St. Elizabeths Hospital 


(62), finds no problem in the release of Miss Hough (62-66). 


C: 
THE GOVERNING STATUTE 
The statute (24 D.C. Code 301(6), as amended August 9, 1955, 
provides: 

"(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d) of this sec- 
tion and the superintendent of such hospital certifies (1) 
that such person has recovered his sanity, (2) that, in 
the opinion of the superintendent, such person will not in 
the reasonable future be dangerous to himself or others, 
and (3) in the opinion of the superintendent, the person 
is entitled to his unconditional release from the hospital, 
and such certificate is filed with the clerk of the court 
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in which the person was tried, and a copy thereof served : 
on the United States Attorney or the Corporation Counsel | 
of the District of Columbia, whichever office prosecuted | 
the accused, such certificate shall be sufficient to author- 
ize the Court to order the unconditional release of the : 
person so confined from further hospitalization at the 
expiration of fifteen days from the time said certificate | 
was filed and served as above; but the court in its discre- 
tion may, or upon objection of the United States or the | 
District of Columbia shall, after due notice, holda 
hearing at which evidence as to the mental condition..of 
the person so confined may be submitted, including the 
testimony of one or more psychiatrists from said 
hospital. The court shall weightthe evidence and, if ! 
the court finds that such person has recovered his sanity ! 
and will not in the reasonable future be dangerous to : 
himself or others, the court shall order such person | 
unconditionally released from further confinement in | 
said hospital. If the court does not so find, the court shall 
order such person returned to said hospital. Where, in i 
the judgment of the superintendent of such hospital, a ! 
person confined under subsection (d) above is not in such : 
condition as to warrant his unconditional release under i 
supervision, and such certificate is filed and served as : 
above provided, such certificate shall be sufficient to 
authorize the court to order the release of such person 
under such conditions as the court shall see fit at the 
expiration of fifteen days from the time such certificate 
is filed and served pursuant to this section: Provided, | 
That the provisions as to hearing prior to unconditional 


release shall also apply to conditional releases, and, if, | 


after a bearing and weighing, the evidence, the court 
shall find that the condition of such person warrants his | 
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unconditional release, the court shall order his release 
under such conditions as the court shall see fit, or, if 
the court does not so find, the court shall order such 
person returned to such hospital." 


The statute clearly leaves to the Court the determination of whether 
conditional release shall be granted should the Government object to the 
recommendation of the Superintendent of the Hospital. The Court has 
denied the application for conditional release in this case. See: transcript 
of testimony, December 5, 1958 (67-70) and the Order of the Court _ . 
entered December 12, 1958. 

The testimony during the hearing on December 5, 1958, indicates 
that the superintendent of St. Elizabeths has permitted Edith L. Hough 
conditional release without compliance with the controlling statute. Ob- 
serve the testimony of Dr. Overholzer (15, 16, 22, 23). The Superin- 
tendent granted such release without court authorization three times a 
week since last August (16, 22, 23) and on such occasions permitted 
Miss Hough to be in the custody of her mother, aged 75 (16) whom Dr. 
Guttmacher considers to be controlled by Miss Hough (33, 35). Miss 
Hough presently suffers from a mental disease described as paranoid 
Schizophrenia (Overholser: 11, 18, 24-30;: Guttmacher: 32, 33, 36; 
Karpman: 43, 44; Hoye, 60; Duval: 65). 

In view of the foregoing it would appear that Miss Hough is not a 
fit subject for the sort of “conditional release" which has been granted 
to her (16, 22, 23, 58) by the Superintendent of St. Elizabeths without 
leave of the Court. 

Edith L. Hough should not be allowed any type of conditional re- 
lease unless this Court grants such right. 22 D.C. Code 301(e), as 
amended August 9, 1955. Overholser v. Leach, 257 F. 2d 667, A. &, 
U.S. App. D.C. __, (1958); Starr v. United States, U.S. App. 
D.C. __, (1958). The Starr case decision referred to is the en banc 
action of the Court. Particular reference is made to page 9 of the slip 
decision of October 17, 1958. In accord is Rosenfield y. Overholser 


——_____ 


___ U.S. App. D.C. __ (decided December 2, 1958), 86 W. L. R. 1181. 
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Such right of release must be predicated on a showing of freedom from 
such abnormal mental condition as would make the individual dangerous 
to herself or the community in the reasonably foreseeable future. 
Overholser v. Leach, supra. 
This view of the law is supported by the legislative history of 24 

D.C. Code 301(e). Report No. 992, House of Representatives, 84th 
Congress, 1st Session, contains the following at page 14: | 

"The committee feels, too, that the law should 
provide for conditional release of persons who have 
recovered after being acquitted on the grounds of 


insanity. Such a conditional release would accomplish — 


the following results in the opinion of the Committee: 

“1. Permit psychiatric aftercare supervision 
for such a period as the Court and hospital authorities 
may consider necessary. | 

"2. Permit conditional release of such 
person on a trial basis where the Court and hospital 
authorities might be reluctant to grant their uncondi- 
tional release. 

"3. Permit immediate recommitment for 
treatment of those conditionally released where subse- 
quent experience and psychiatric observation indicated 
that the release had been premature. 

‘4. Give the public an increased feeling of 

security in these matters.“ (Emphasis supplied.) 


The same statement appears in Senate Report No. 1170, sath 
Congress, lst Session, pertaining also to 24 D.C. Code 301(e). 

Such statements of legislative intent clearly demonstrate the will 
of Congress that persons committed after not guilty by reason of insanity 
verdicts should not be released conditionally until they have "recovered" 
according to the view of both the hospitai authorities and the Court SO as 
to give the “public an increased feeling of security." ! 
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All witnesses heard during the hearing on December 5, 1958, said 
Miss Hough had not recovered. Dr. Guttmacher indicated the possibility 
of danger to the community if conditional release is granted without ef- 
fective surveillance. Dr. Karpman testified that Miss Hough lacks 
understanding of her problem sufficient to cause her to cooperate in 
treatment and indicated that he was dubious about her recovery. 

It follows that under the terms of the statute and the legislative 
history of the statute that the order of commitment dated July 10, 1958, 
should be modified as requested in the motion herein. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United States Attorney 


/s/ Carl W. Belcher 
Assistant United States Attorney 


/s/ Thomas A. Flannery 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed December 19, 1958] 
NOTICE OF APPEAL 

Name and address of appellant: Edith L. Hough. St. Elizabeth's Hospital, 
Washington, D. C. 

Name and address of appellant's attorney: Samuel Spencer and Frank J. 
Whalen, Jr., 2000 Massachusetts Avenue, N. W., Washington, 6, 
D.C. 

Offense: First Degree murder (D.C. Code, 8 22-2401) 

Concise statement of judgment or order, giving date, and any sentence: 
Order entered December 12, 1958 denying application for condi- 
tional release of defendant from St. Elizabeth's Hospital, pursuant 
to D.C. Code, 8 24-301. 

Name of institution where now confined, if not on bail: St. Elizabeth's 
Hospital, Washington, D. C. 
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| 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. | 


December 19, 1958 


Date Appellant 


/s/ Samuel Spencer 


/s/ Frank J. Whalen, Jr. 


Attorneys for Appellant. 


[ Filed January 13, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
December 23, 1958 

The above-captioned cause came on for hearing before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 
at approximately 10:30 o'clock a.m. | 

* * * * 

MR. FLANNERY: May it please the Court, this matter is here 
today on the government's motion for modification of the Court" s order 
of July 10th, 1958, whereby one Edith L. Hough had been committed to 
St. Elizabeths Hospital pursuant to a verdict of not guilty by reason of 
insanity. : 

* * * * 

The government feels, your Honor, that the testimony at the 
recent hearing on this case has certainly shown beyond a preponderance 
of the evidence that Edith Hough is not ready for conditional release at 
this time. All of the testimony by all of the doctors was to the effect 
that this woman was suffering from a major mental disease. : 

THE COURT: I denied, of course, the application for conditional 
release. 

As I see the situation, the question is rather a narrow on -- and 
if the government disagrees with my view of the question, I would be 
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very glad to have government counsel so state -- does the practice 
followed by Doctor Overholser amount to a conditional release. 

* cd * * 

MR. FLANNERY: Yes, that is the question, your Honor. 

THE COURT: Because if it does not amount to a conditional re- 
lease but is within the scope of the Doctor's discretion, then I do not 
believe the Court can interfere. 

* ss % * 

MR. FLANNERY: Yes. I believe that Doctor Overholser, by 
permitting Edith Hough to leave the hospital, has in effect granted her 
a conditional release, and this power is left with the Court. And it is 
my view, the government's view, that until the time arrives when the 
Court shall grant a conditional release, that Doctor Overholser has no 
authority to permit her to leave the ground, certainly not unless she is 
accompanied by an attendant from the hospital. 

I feel that the legislative history of the Act supports that view and 
the recent expressions of the Court of Appeals on these cases involving 
insanity support that view, your Honor. For instance, I have before 
me a report from the House of Representatives, a report made in con- 
nection with passage of this Act -- by the way, I have cited all these in 
my memorandum -- and there is this interesting observation on page 14 

of the House of Representatives report: 

"Phe committee feels, too, that the law should provide . 


for conditional release of persons who have recovered 


after being acquitted on the grounds of insanity." 


And then the committee goes on to state some other things in that 
connection, but I think the pertinent phrase is, ‘who have recovered." 
And certainly the evidence in this case shows that Edith Hough is not 
recovered. 

The Senate report has similar language. 

Then, the recent case decided by the Court of Appeals, the Leach 
case, your Honor, I have the slip opinion in that case, it's Winfred Over- 
holser vs. John D. Leach, No. 14480, which was decided July 10, 1958. 
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On page 5 of that opinion there appears this language: 

"This statute" -- and the Court is referring, of 
course, to Title 24-301 -- "This statute applies to an 
exceptional class of people -- people who have com- 
mitted acts forbidden by law, who have obtained verdicts : 
of ‘not guilty by reason of insanity,‘ and who have been | 
committed to a mental institution pursuant to the Code. 
People in that category are treated by Congress in a 
different fashion from persons who have somewhat 
similar mental conditions, but who have not committed 


offenses or obtained verdicts of not guilty by reason of — 
insanity at criminal trials." | 


The government feels, your Honor, that in this particular case 
both the welfare of Edith Hough and certainly the public interest require 
that Edith Hough not be permitted from the grounds of St. Elizabeths 
Hospital unless accompanied by an attendant and that the clear meaning 
of the statute is that people who have been found not guilty by reason of 
insanity should be confined to St. Elizabeths Hospital. The word 
"confined" means confined to the grounds and certainly not to leave the 
grounds unless in the custody of an attendant. And I havea proposed 


order, your Honor, which I will present. 
* * * * 


THE COURT: Suppose you tell me orally everything you want me 
to know. I would rather hear you orally than rely upon your points and 
authorities. | 

MR. SPENCER: Very well, your Honor. | 

Whether the defendant should be permitted to leave the hospital 
grounds only when accompanied by an attendant of the hospital or 
whether the defendant should be permitted to leave the grounds when 
accompanied by someone else who has the approval of the hospital asa 
responsible person and in whose custody there will be no danger to the 
public welfare is a detailed matter of medical administration and it has 
customarily been the practice at St. Elizabeths Hospital to permit 

| 
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patients whom the doctors felt were not seriously dangerous to leave the 
hospital for a few hours in the company of such persons. 

The statute states that when a person tried upon an indictment or 
information for an offense has been acquitted solely on the ground that 
he was insane at the timeof its commission, the Court shall order such 
person to be confined in 2 hospital for the mentally ill, It is submitted 
that this language means confined in accordance with existing and custom- 
ary ” administrative practices of the hospital, and the hospital has for 
many years granted temporary leaves of absence, authorizing patients 
to leave the grounds with a suitable companion. 

This practice, as Doctor Overholser's testimony indicated, is a 
desirable therapeutic step in leading patients who have partially re- 
covered back to normal patterns of activity. 

We submit that the term "confined" as used in this statute, is used 
interchangeably with the term "committed." You will find that both of 
them are used on several occasions in the statute, and it is our position 
that if "confined means kept within the hospital grounds, it must apply 
equally to all persons who have been acquitted on the grounds of insanity, 
regardiess of the offense. | 

THE COURT: Yes, it would. There is no doubt about that. I 
think what the Court really has to decide is a question: of law: May any 
of these persons acquitted on the ground of insanity be permitted to leave 
the hospital grounds unattended unless a conditional release is approved 
by the Court, That is the narrow question here involved. 

If I make a ruling here, I would say that it applies to all persons 
who are committed to St. Elizabeths Hospital after acquittal on the 
ground of insanity. 

MR. SPENCER: It is our position, your Honor, that such an in- 
terpretation of the law creates a result that is contrary to sound medical 
practice with respect to many of these patients in that it was not the 
intention of Congress -- : : 

THE COURT: Maybe Congress did not follow sound medical practice. 
I do not know what is sound medical practice. I am bound by an Act of 
Congress. 
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The question in my mind is whether allowing a patient to g0 regu- 
larly outside the hospital grounds does not amount to a conditional re- 

lease. If it does, the statute says a conditional release must be 
approved by the Court. : 

MR. SPENCER: It is our thought, your Honor, that a conditional 
release was intended more to cover a situation where a patient would be 
permitted to be away from the hospital for more than just a few hours, 
where the patient might be permitted to hold a job in the City of Washing- 
ton, for example, and report back to the hospital periodically for confer- 
ences with psychiatrists, or that there would be supervision of the patient 
even without his specifically going back to the hospital are the social 
service division of the hospital. 

THE COURT: Well, where would you draw the line? | 

The application for conditional release was to permit the defendant 
to remain away from the hospital during the week and return on week- 
ends. The hospital felt, apparently, that that was a conditional release. 
Why is it not a conditional release to allow a person to stay away one day 
and then return to the hospital in the evening? ! 

MR. SPENCER: It seems to me, your Honor, that it would be im- 
practical for the hospital authorities to come into Court to get a condi- 
tional release every time they wanted a patient to get away for . few 


| 


hours. 

THE COURT: Not every time, but they could apply tors an order 
permitting that to be done as a course of action. | 

MR. SPENCER: It seems to me that the line should be drawn be- 
tween permitting a person to leave the hospital grounds unaccompanied 
for a substantial period of time and regularly, rather than to permit 
them to leave accompanied by a responsible person for a part of a day. 

THE COURT: Well, is that not a substantial time? 

You. know, the public press has reported during the past month 
some very serious acts committed by two such cases recently released 
from St. Elizabeths Hospital. One was a lady who, shortly after leav- 
ing St. Elizabeths Hospital, kidnapped a baby. Her case was before 


i 


| 
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me the other day and I committed her for mental observation. 
So that there is a substantial risk in those cases, a substantial 
risk to the public. 
MR. SPENCER: Well, it is our position, your Honor, that a con- 
ditional release should not be required for as short a period as coming 


into town for an hour or two hours or part of a day. 
THE COURT: Where would you draw the line, Mr. Spencer? 
MR. SPENCER: As I said, your Honor, I would draw it between 
coming to town unaccompanied by anybody and coming accompanied by a 


responsible person. 

THE COURT: Doctor Guttmacher testified that she dominated her 
mother rather than her mother dominating her when the young woman 
was permitted to leave the hospital in her mother's custody -- or in her 

mother's company, not in her mother's custody. 

MR. SPENCER: Your Honor, there was evidence in the record that 
during the times that the defendant had been in Washington there had 
never been any incident which in any way was indicative that there was a 
menace to the community or that it had aroused complaints, or not any 
activity of any kind that was not wholly lawful and wholly all right. 

The only thought that I would like to add, your Honor, is that there 
has been a period here of some four and a half months when the defen- 
dant did come to town a number of times and I think that there is a basis 
of experience here that indicates that there is not a real risk to the com- 
munity in continuing that practice and, in fact, four of the psychiatrists 
who testified at the hearing expressed the view that it would not be 
dangerous to have the defendant conditionally released on the grounds 
that Doctor Overholser had suggested, which goes considerably further 
than:simply letting her come to town for a part of the day with her 
mother. 

* * * * 

MR. FLANNERY: No, your Honor. Just this: I have been read- 
ing the statute again and it would appear to me that when Congress wrote 
this law, which states that when a person is acquitted solely on the ground 
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that he was insane, and it goes on to say that the Court shall order such 
person to be confined in a hospital, that the meaning of the word 
"confined" is quite clear, and when the Superintendent permits an in- 
dividual to leave the hospital not in custody, that person is no longer 
confined. : 


* 


ORAL OPINION 

THE COURT: The defendant Edith L. Hough was indicted ona 
charge of murder in the first degree and was acquitted on the ground of 
insanity. Pursuant to Title 24, Section 301, Sub-Section (d) of the Dis- 
trict of Columbia Code, the Court thereupon ordered her to be confined 
in a hospital for the mentally ill, specifically St. Elizabeths Hospital. 

The statute makes it mandatory in such an event to order a defen- 
dant to be confined to a hospital for the mentally ill. ! 

Sub-Section (@) of the same Section contains a provision defining 
the circumstances in which a person so confined may be released. The 
statute provides that such a person may be released from the hospital 
only if two conditions are satisfied. The first is that the Superintendent 
of the hospital must certify that such person has recovered his sanity, 
that in the opinion of the Superintendent such person will not in the reason- 
able future be dangerous to himself or others, and in the opinion of the 
Superintendent the person is entitled to his unconditional release from 
the hospital. The second condition that must be complied with to justify 
a release must be an order of the Court issued after the ing, and on 
the basis of, the certificate. 

The Court may, in its discretion, hold a hearing and take evidence, 
and the Court must find that the person has recovered his sanity and will 
not in the reasonable future be dangerous to himself or others, entirely 
independent of the certificate of the Superintendent of the hospital, be- 
fore the Court may order such person unconditionally released. 


The person may not be released in any other way, except on the 
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basis of a certificate of the Superintendent of the hospital and followed 
by an order of the Court. 
The statute also provides for a method by which such person may 


be released conditionally. The provision reads as follows: 
‘Where, in the judgment of the Superintendent of 

such hospital, a person confined under Sub-Section (d) above 

is not in such condition as to warrant his unconditional 

release but is in a condition to be conditionally released 

under supervision and such certificate is filed and served 

as above provided, such certificate shall be sufficient to 

authorize the Court to order the release of such person under 

such conditions as the Court shall see fit, at the expiration 

of 15 days from the time such certificate is filed and served 

pursuant to this Section; 

Provided that the provisions as to hearing prior to un- 

conditional release shall also apply to conditional releases." 


In this case, there was before the Court an application for a con- 
ditional release. The Court conducted a hearing at which testimony 
was introduced in behalf of the government, which opposed the applica- 
tion, and in behalf of the defendant. On the basis of this testimony, this 
Court denied the application for conditional release. 

It appeared in the course of the testimony, however, that beginning 

almost within a month after the commitment of the defendant, the 
authorities at the hospital have been in the habit or follow the practice 
of permitting the defendant regularly to leave the hospital several times 
a week for the better portion of the day, without any guard or custodian, 
and accompanied only by her mother. 

The government now moves to require that the defendant be re- 
stricted to the grounds of the hospital or, if she be permitted to leave 
the hospital grounds, that it be in the custody or company of an attendant 
in the employ of such hospital, until such time as the Court orders the 
conditional release of the defendant. 
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It must be borne in mind that, as the Court of Appeals has held, 
persons acquitted of a criminal charge on the ground of insanity and 
committed under the above-mentioned statute are in a different category 
from ordinary hospital patients. The great majority of the patients in 
St. Elizabeths Hospital are committed by civil process and they may be 
released in the discretion of the Superintendent of the hospital at any 
time, either conditionally or unconditionally. We are dealing here with 
a small group whom the statute denominates insane criminals, and there 
the discretion of the Superintendent of the hospital is very much curtailed. 

First, so far as the Court is concerned, it is mandatory upon the 
Court to commit such a person and order such person to be confined in 
a hospital for the mentally ill. There may be no release of an un- 
conditional character except subject to the procedure of the statute. 

The same is true of conditional releases. | 

The question, therefore, comes down to this: Does the practice 
of permitting such a person to remain away from the hospital grounds 
regularly for several hours at a time without a guard or attendant con- 
stitute. a conditional release and a breach of the order directing the 
person to be confined in the hospital. | 

Admittedly, if a person was to be released for several days on 
condition that he return to the hospital for treatment, such action would 
be a conditional release. Permission for the patient to leave the 
hospital grounds regularly several hours at a time is a release for a 
shorter period, but the difference is only one of degree. It is is a 
conditional release. 

While it may be sound medical practice and may be a good 
therapeutic measure, nevertheless the Superintendent is not a tree 
agent and is limited by the Act of Congress, as is the Court. 

If in some respects the statute hinders the Superintendent from 
pursuing what he deems to be sound medical practice, the remedy is 
with Congress and not with the Court. 

What the Court has said should not be construed as an expression 

of opinion that the authority that the Superintendent exercises in 


| 
| 
| 
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this regard should be granted to him by Congress. All that the Court 
means is that if it is to be granted, Congress alone can do so. 

The Court might add that there is good basis for these limitations 
contained in the Act of Congress. The purpose of this statute is to pro- 
tect the public against further outbreaks on the part of an insane criminal. 

In this case, Doctor Karpman testified that this defendant, suffer- 
ing aS she is from schizophrenia of a paranoid type, is potentially 
dangerous. Doctor Guttmacher’s testimony perhaps was not as emphatic 
or as strong, but he likewise testified that persons suffering from this 
type of insanity are the most dangerous of all mental patients. 

The public press has reported in the last few weeks at least two 
instances in which persons recently released from mental hospitals 
have committed very serious acts. In one instance the Court remembers 
the former patient jumped from a bridge and in another instance the ~ 
former patient kidnapped a baby. 

So, there is sound basis for the limitation contained in the Act of 
Congress. But irrespective of that, the Act of Congress is binding on 
this Court, as well as on the Superintendent of St. Elizabeths Hospital. 

The Court concludes, therefore, that to permit a person ordered 

to be confined in a hospital for the mentally ill after an acquittal on 
the ground of insanity to leave the hospital grounds regularly, no matter 

_ for how short a period, amounts to a conditional release; and, if so, it 
‘must be authorized by the procedure prescribed by the statute. Unless 
that procedure is complied with, the patient must not be permitted to 
leave the hospital grounds. 

This does not apply only to this defendant but applies to all persons 
whose confinement in a hospital for the mentally ill has been ordered on 
the basis of their being acquitted of a criminal offense on the ground of 
insanity. 

The Court will accordingly grant the government the relief for 
which it prays. The Court suggests, however, that the form of the 
relief should be somewhat different than that requested. Instead of 
modifying the original order of commitment, the Court will make a new 
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and a separate order, directing the Superintendent not to permit the 
defendant to leave the hospital grounds unattended by a guard or custodian 
unless the conditional release procedure prescribed by the statute is 
first complied with. i 

You may submit an order accordingly. : 


[ Filed December 23, 1958] 
ORDER 
Upon consideration of the Motion of the United States to modify the 
order of commitment entered by this Court herein on July 10, 1958, the 
memorandum of points and authorities in support of such motion, the 


record of testimony on the application for conditional release before 
this Court on December 5, 1958, the representations of counsel on 
December 5, 1958, the representations of counsel on December 12,1958, 
at which time Findings of Fact and Conclusions of Law and an order 
were entered herein, and in further consideration of the representations 
of counsel with reference to the motion to modify the order of July 10, 
1958, it is by the Court this 23 day of December, 1958, : 

ORDERED that-consistent with the tonme-and punportoriae-onden 
_ ef-duly—10,-1058,—and in view of the provisions of 24 D.C. Code 301(d) 
and 301(e) the Superintendent of St. Elizabeths Hospital is directed not 
to permit the defendant, Edith L. Hough, to leave the grounds of St. 
Elizabeth Hospital except in the custody of an attendant employed by the 
said Hospital until such time as this Court may order the ane 
release of Edith L. Hough, __ : 


/s/ Alexander Holtzoff 
JUDGE 


This proposed order was read to 
Samuel Spencer, Esq. counsel for 
Edith L. Hough over the telephone 

at 1:45 p.m. - December 23rd, 1958. 
/s/ Oliver Gasch 

U.S. Attorney 
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[ Filed December 29, 1958] 

NOTICE OF APPEAL 

Name and address of appellant: Edith L. Hough, St. Elizabeths 
Hospital, Washington, D. C. 

Name and address of appellant's attorney: Samuel Spencer and Frank 
J. Whalen, Jr., 2000 Massachusetts Avenue, N. W., Washington 
6,:D. C. 

Offense: First degree murder (D.C. Code, § 22-2401) 

Concise statement of judgment or order, giving date, and any sentence: 
Order entered December 23, 1958, pursuant to D. C. Code, 

§ 24-301, directing the Superintendent of St. Elizabeths Hospital 
not to permit the defendant to leave the grounds of St. Elizabeths 
Hospital except in the custody of an attendant employed by the 
Said Hospital until such time as the Court may order the condi- 
tional release of defendant. 

Name of institution where now confined, if not on bail: St. Elizabeths 
Hospital, Washington, D. C. 


L the above-named appellant hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
_ stated judgment. 


December 29, 1958 
Dates Sie. Ae DOCLANT...ccace: 


/s/ Samuel Spencer 
Attorney for Appellant. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


Nos. 14,923 and 14,924 


EDITH L. HOUGH, 


Vv. 


UNITED STATES, 





APPEALS FROM TWO ORDERS ENTERED BY THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


Preliminary Statement 


The Counterstatement of the case presented by the Government 
(pp. 1-14) requires brief comment. 





It recites at considerable length (Br. 3-5) the transcript of the 
proceedings of July 10, 1958, which was received in evidence at the 
hearing held on December 5, 1958. The July 10th hearing was on the 
issue of appellant's mental condition on May 30, 1957, and the Decem- 
ber 5th hearing held eighteen months later was to determine whether 
appellant should then be granted conditional release. 
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The evidence which had been presented at the hearing on July 10, 
1958, had very little, if any, bearing on the issue of whether appellant's 
condition in December, 1958, warranted conditional release. The issue 


involved at the hearing on July 10, 1958, was whether appellant was in- 
sane on May 30, 1957, the date of the killing, and the evidence pre- 
sented related only to that issue. 


Although the question of appellant's condition on or before 
July 10, 1958, was not at issue at the hearing held on December 5, 1958, 
it is perfectly clear from the record that her condition had, in fact, im- 
proved very substantially between the date of her commitment to St. 
Elizabeths Hospital on June 18, 1957, and the date of her trial on July 
10, 1958; since she had improved at least to the extent that she was 
found competent to stand trial on May 23, 1958 (JA 4). Of course, to 
the limited extent that they bore upon the issue presented on December 
5, 1958, the previous proceedings were described by counsel for the 
trial court (JA 19-22). The only difficulty was the failure of the trial 
court to place the prior events and proceedings in true focus (JA 21- 
22; 52). 


Although the testimony given at the hearing on July 10, 1958, 
has obviously very limited bearing on this appeal, appellant wishes to 
mention one further fact, in order to dispel any confusion which may 
have been generated by the Government's brief. Despite the Govern- 
ment's lengthy discussion in its brief regarding the testimony presented 
at the hearing of July 10, 1958, it should be noted that the trial court 
in fact did not, and had no opportunity to, examine the transcript of the 
July 10th hearing before it delivered the oral opinion from the bench. 
The hearing was continuous from the time the transcript was placed in 
evidence (Tr. 39) until the oral opinion was delivered (Tr. 67). 
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It should also be noted that despite its long recital of carefully 
selected portions of the testimony given at the December Sth hearing, 
the Government does not dispute appellant's statement (Br. 24) that the 
psychiatrists who have supervised and treated appellant during her 
lengthy commitment to St. Elizabeths Hospital agree that she would not 
be dangerous in the reasonably foreseeable future if conditionally re- 
leased, and that the Government's own witness, Dr. Guttmacher, be- 
lieved that there was "no threat to the safety of the community” if appel- 
lant were conditionally released. : 

The Government takes the position that in order for a conditional 
release to be granted under D. C. Code, Sec. 24-301(e), it must be 
shown that the person involved has recovered his sanity (Br. 17-22). 

It makes clear that what it means is that the recovery must be equally 
complete for both conditional and unconditional release (Br. 16). It 
bases this view primarily upon the fact that the provision for condi- 
tional release is contained in the same section of the Code as that for 
unconditional release, and from this it concludes that the first test for 
both types of releases is the same, i.e., whether the person involved 
has recovered his sanity. It treats this recovery of sanity as a separate 
and distinct element, despite the fact that this Court, in all of itsde- 
cisions construing the amendment to Sec. 24-301, has read the "re- 
covered his sanity” and "danger" language of Sec. 24-301(e) together. 
See, e.g., Rosenfield v. Overholser, __ U.S. App. D. Cs ase 
262 F.2d 34, 35 (1958): | 


"The court should also have made formal findings ~ 
as to whether or not the statutory requirements _ 
had been fulfilled, and in particular whether or 
not Rosenfield is free of any ‘such abnormal men- 
tal condition as would make . . . [him] dangerous» 
to himself or the community in the reasonably fore- 
seeable future.* Overholser v. Leach, supra, 1 
U.S. App. D.C. at page 292, 257 F.2d at page 670. 
“IT The court should bear in mind in this connection that the statute imposes 


no requirement that the medical witnesses give an absolute guarantee that, the 
patient will never again be mentally ill or dangerous. Reasonable foresee- 


ability, based on careful diagnosis and prognosis by competent persons, is! 
the test.” 
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and Overholser v. Leach, 103 U.S. App. D.C. 289,292, 257 F.2d 667, 
670 (1958): 


"The phrase ‘establishing his eligibility for release", 
as applied to the special class of which Leach is a 
member, means something different from having one 
or more psychiatrists say simply that the individual 
is ‘sane.* There must be freedom from such abnor- 
mai mental condition*as would make the individual 
dangerous to himself or the community in the reason- 
ably foreseeable future." 

"3 Thus, even though Leach's mental health may have improved, if 

there remains an abnormal mental condition which is certified as a 


source of potential danger, he is to be retained in custody under 
Section 24-301. ° 


As appeliant understands the construction of the statute proposed by the 
Government {(Br. 17-22), it would require these three separate "ele- 
ments" to be established in each release case under Sec. 24-301(e): 


i. recovery of sanity 
2. absence of danger in the reasonable future 
3. entitlement to release. 


Because the provisions for conditional release are stated in the same 
section and involve the same procedural techniques as those for un- 
conditional release, the Government would conclude that all three 
"elements" are applicable to conditional release cases as well. 


Appellant believes that this construction is plainly wrong for 
several reasons. It would mean that release cases would involve what 
the Government calls three "elements" or "tests," two of which are ob- 
jective (sanity and reasonable safety), plus a wholly subjective considera- 
tion, i.e., whether the superintendent believed the person was “entitled” 
to release. In construing the statute as involving this third "element" or 

"test," the Government obviously has confused a merely procedural re- 
quirement with the objective, substantive standards which apply to un- 
conditional release cases. Overholser v. Leach, supra, cited by the 
Government (Br. 19),does not sustain the notion that "entitlement-to- 
release" constitutes a distinct element. The portion of that opinion to 
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which the Government refers has been quoted above at p. 4, Indeed, 

to have the release or retention of a person depend, as the Government 

would, merely upon the opinion of the superintendent, without any con- 

trolling standard, would be in clear violation of constitutional guarantees. 
| 


The Government appears to believe that appellant proposes that 
in conditional release cases the same standard ae for unconditional re- 
lease cases be applied, insofar as the finding is concerned that the 
person "will not in the reasonable future be dangerous to himself or 
others.” This is not the case. Appellant believes that the test is dif- 
ferent. In unconditional release cases, the person must not "in the 
reasonable future be dangerous to himself or others" if released com- 
pletely; in conditional release cases, he must not "in the reasonable 
future be dangerous to himself or others" if released under conditions 


to be fixed (or approved) in the release order, The tests are different, 


although there is, of course, a common basic principle. 


Appellant believes that the comments of the Gavewaneat (Br. 20- 
21) as to the meaning of the Committee Reports can be nothing less than 
facetious. "Aftercare supervision” plainly means care after the period 
of hospitalization. It has a well understood medical usage, referring to 
care of the patient after a surgical operation or after the critical period 
of an illness. This is care in a period when the patient is often far 
from recovered. The reference to conditional release "on a trial basis" 
is obviously consistent with release where the Court or hospital is reluc- 
tant to release the patient because of uncertainty as to either recovery, 
or safety-without-supervision, or both. The use of the words "who have 
recovered” in the Committee Reports obviously means "who have re- 
covered to a certain extent, but not so completely as to justify uncondi- 


tional release." | 


The remarks of Mr. (now District Judge) Hart referred to by the 
Government (Br. 21), but only quoted fragmentarily, are quoted in their 
entirety in appellant's brief (p. 33-34). The rest of the example put by 
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Mr. Hart, as there quoted is". . . . or we know he has recovered 
to a certain point where he will not be immediately dangerous". If that 


example is, as apparently both appellant and the Government agree, a 
reliable statement of Congressional fntent, the appellant's construction 
of the statute is correct and the Government's is clearly wrong. 


Appellant submits that the statute neither requires nor permits 
the Government's construction. If recovery in equal degree is a pre- 
requisite to both| unconditional and conditional release, the conditional 
release provision would be without meaning, since any person who 
could be conditionally released would be entitled to unconditional re- 
lease. The Government suggests that this result is avoided by per- 
mitting the superintendent to exercise discretion free from any standard 
except “entitlement-to-release” which is no standard at all. Obviously, 
the Constitution prevents any such result. It is also not sustainable in 
view of the fact that the statute contains no "entitlement-to-release" 
“element” in cases where the prosecutor has objected to the uncondi- 

_- tional release, and the matter is therefore submitted to the court. As 
to these cases, Sec. 24-301(e) provides: 


"The court shall weigh the evidence and, if the 
court finds that such person has recovered his 
sanity and will not in the reasonable future be 
dangerous to himself or others, the court shall 
order such person unconditionally released from 
further confinement in said hospital.” 
_ The fallacy in the Government's position can further be demon- 
strated by a consideration of the effect of such an interpretation on 


habeas corpus proceedings. 


Congress, ‘for obvious policy reasons as well as for constitutional 
reasons, provided in the Act of August 9, 1955, 69 Stat. 609, ch. 673, 
81 (D.C. Code Sec. 24-301(g)): 

1 


Article I, Section 9, of the Constitution provides: 
“The privilege of the writ of habeas corpus shall not be | 
suspended, unless when in cases of rebellion or invasion 
the public safety may require it." 
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"Nothing herein contained shall preclude a | 

person confined under the authority of this section 

from establishing his eligibility for release under 

the provisions of this section by a writ of habeas, 

corpus. sy 
The intention of this was to preserve the right of habeas corpus as it 
had existed up to that time, just as the right had previously been pre- 
served when the Commission on Mental Health was established. 
Overholser v. Boddie, 87 U.S. App. D.C. 186, 187-188, 184 F.2d 240, 
241-242 (1950). The Chairman of the Committee on Mental Disorder 
as a Criminal Defense, Mr. (now District Judge) George L. Hart, Jr., 
testified before the Subcommittee on the J udiciary of the Senate Com- 
mittee on the District of Columbia, on June 28, 1955, as follows: 


"We have been very careful to continue in the law 

and provide that nothing we have provided in the law 

shall abolish the right of habeas corpus of an accused. 

In other words, any time after an accused is placed 

in one of these mental hospitals, he can always bring 

up the question of his retention and as to whether or 

not it is legal by the habeas corpus proceeding, and 

he can do that now under our present law. So if he 

felt he were completely recovered and they were ! 

continuing to hold him and would not release him, 

then he has open to him habeas corpus just as he has 

at the present time." (Hearings, p. 41). i 

There can be no doubt whatever that under principles thoroughly 

enunciated by this Court prior to the Act of August 9, 1955, upon a 
showing in a habeas corpus proceeding that he was now sane and no 
longer, so far as reasonably foreseeable, a danger to himself or the 
community, a person committed as insane was entitled to his liberty 
unconditionally. See, e.g., Overholser v. Boddie, 87 U.S. App. D.C. 
186, 189, 184 F.2d 240, 243 (1950), and cases there cited; and Stewart v. 


Overholser, 87 U.S. App. D. C. 402, 404, 186 F.2d 339, 341 (1950). 


The interpretation of Sec. 24-301(e) which the Government has 
presented would clearly mean that a person who had been acquitted on 
the ground of insanity could properly be denied either unconditional 


| 
| 
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release or conditional release, and yet be released completely on 
habeas corpus. Nothing requires or permits that the statute be given 
such a stultifying interpretation. 


8 

As its second point the Government argues that the evidence did 
not establish that the appellant will not in the reasonable future be dan- 
gerous to herself or others (Br. 22). The fact is that every psychiatrist 
who expressed an opinion on this question testified that if appellant is 
conditionally released she will not in the reasonable future be dangerous 
to herself or others. There is nothing in the record to contraaict this 
testimony. 


Appellant submits that the Government has recited as: fact many 
matters which the record does not bear out. At p. 22, the Government 
states: 

"The record is harmonious on the fact that 


appellant has had a mental illness since child- 
hood. ...” . 


It claims support for this statement in Dr. Overholser's negative testi- 
mony that he did not think he could trace how long appellant had been 
mentally ill (JA 25). There is nothing in the record which could pos- 
sibly be construed as support for concluding that appellant had been 
mentally ill from childhood. The earliest testimony concerning appel- 
lant came from Dr. Karpman, who never met her until 1943, at which 
time she was 27 years of age. In fact, Dr. Harris testified at the hearing 
on July 10, 1958, that the first psychiatric disturbance was around 1945 
(JA 14). 

The Government also argues that appellant was living in a con- 
trolied environment. There is nothing in the record to sustain this, as 
a reading of the portions of the record referred to by the Government 
(Br. 23) will show (JA 14, 40). The Government attributes this alleged - 
controlled environment to appellant's father and Dr. Karpman, despite 
its assertion (Br. 24): "Over the years, appellant controlled her father, " 
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and despite the obvious absence of any control by Dr. Karpman, as his 
own testimony makes patent. 


The Government seeks comfort in the testimony of Dr. Karpman 
on numerous other points. Dr. Karpman refused to express an opinion 
as to appellant's present condition (see appellant's brief, pp. 23-25). 
He did state, as the Government indicates without attributing it to him 
(Br. 25): 


"It is conceded universally an aggressive para-_ 
noid is dangerous. I would even say that universally 
we think that any paranoid schizophrenic is poten- _ 
tially dangerous because one can never tell when 
the meekness and submissiveness may suddenly 
turn around and become aggressive." (JA 38) 


But it is not correct to say, as the Government does, that this is "un- 
contradicted in the record."* When Dr. Duval testified, on being que s- 
tioned about the diagnosis of schizophrenic reaction, paranoid type, 
the following occurred (JA 50-51): 


"THE COURT: It is also a mental disease of a dangerous 
type, is it not? 


"THE WITNESS: Not necessarily, sir. Many of these 
patients are not in any sense dangerous.” 


The opinions expressed by Drs. Overholder and Hoye were obviously 
consistent with that view, and even the trial court said, in making the 
second order on December 23, 1958, that Dr. Guttmacher was not as 
emphatic or as strong on that point as Dr. Karpman had been (JA 82). 
In fact, all of Dr. Guttmacher's testimony on that particular point was 
consistent with his statements: "Well, of course this is a highly indi- 
vidual thing." (JA 35), and "In all probability it offers no threat to the 
ae of the community." (JA 32). It should be noticed also that even 


r. Karpman spoke always in terms of "potential" danger and never in 
| 


terms of probabilities. 
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In discussing Dr. Karpman's testimony, the Government presents 
several misconceptions. It states in its brief that he last "examined" 
appellant "professionally" "some four months after the murder" (Appel- 
lee's Br. 10). Dr. Karpman, in his own testimony,: stated that he did 
not actually "examine" appellant in the sense that the other doctors 
examined her, and that he did not think he was as well qualified to 
testify as “the other doctors who have been constantly seeing and ob- 
serving her. " (JA 39). Appellant submits that a fair reading of the 
entire testimony of Dr. Karpman will demonstrate that (1) he had known 
appellant only since 1943, when she was 27 years old; (2) he saw appel- 
lant very infrequently, indeed with a frequency measured in periods 
approaching a full year; (3) he saw appellant, with one or two possible 
exceptions, only as what one might call a "psychiatric spy” upon appel- 
lant, visiting the family home as a friend of her father and never ina 
normal situation for either diagnosis or treatment; (4) that he seemed 
to feel that it was clever of himself to "figure her out” because it was 
not easy to spot abnormalities in appellant's mentality; (5) that he 
plainly saw very little of appellant after her father moved to Florida, 
where he lived during the latter years of his life, since he saw her only 
on her father’s visits to Washington; and (6) even at that, he “would say 
candidly that at the time she was at the LaSalle Apartments she hadn't 
shown very much of the abnormal behavior" (JA 36-43). 


Appellant believes that it is obvious from their testimony that 
Dr. Overholser and his associates understood full well the correct 
statutory standard for conditional release and submits that all of the 
relevant testimony demonstrated that appellant should be conditionally 
released. ' 
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It ! 

The third portion of the Government's argument is directed to the 
question of whether the Superintendent of St. Elizabeths Hospital may 
without court order permit a person confined pursuant to D. C. Code, 
Sec. 24-301(d) to leave the Hospital grounds in the company of a suit- 
able companion for brief periods of time when the Hospital authorities 
have determined that the person has recovered sufficiently to do so 
(Br. 27-28). Appellant's position on this point is set out fully in the 
brief (Br. 41-45). It should be noted, however, that the Government 
has attempted to discuss the trial court's decision as though it were a 
narrow ruling grounded merely on the facts of this case. The trial court 
never confined itself to the factual situation here presented, and cer- 
tainly made no findings of fact indicative of such a narrow holding. The 
trial court enunciated a rule of law which it regarded as applicable to 
every person acquittedam the ground of insanity (JA 82). It is'this rule of 


law which is erroneous and should be reversed by this Court. 


SAMUEL SPENCER | 
FRANK J. WHALEN, JR. 
DONALD K. GRAHAM 


2000 Massachusetts Ave., N. W. 
Washington 6, D. C. 


Attorneys for Appellant. 
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Appeals No. 14,923, 14,924 
QUESTIONS PRESENTED 


Appellant was acquitted of first degree murder by reason 
of insanity, and committed to Saint Elizabeths Hospital 
pursuant to the requirements of 24 D.C. Code $301(d). 
Thereafter, pursuant to 24 D.C. Code § 301(e), an applica- 
tion was made for conditional release from the Hospital, 
a hearing was held, and conditional release was denied. 
In course of the hearing on conditional release it appeared 
that appellant had been regularly allowed to leave the 
Hospital grounds not accompanied by an attendant. 
Upon a motion subsequently filed, and after a hearing 
thereon, the District Court directed that appellant leave 
the Hospital grounds only in the company of an attendant. 
In the opinion of appellee, the following questions are 
presented. 


1. Is recovery of sanity while in the controlled environ- 
ment of a mental hospital a statutory prerequisite to re- 
entering society under the conditional release provisions 
of 24 D.C. Code § 301(e)? 


2. Does not the evidence presented to the District Court 
show that appellant’s mental condition does not conform 
to the additional statutory prerequisite that in the rea- 
sonable future she will not be dangerous to herself or 
others? 


3. Is it not proper that a person committed to a mental 
hospital pursuant to 24 D.C. Code §301(d) leave the hos- 
pital grounds only in the company of an attendant? 
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Statutes Involved 

Summary of Argument 

Argument: 


I. Recovery Of Sanity While In The Controlled Environment Of A 
Mental Hospital Is A Statutory Prerequisite To Reentering Society 
Under The Conditional Release Provisions Of 24 D.C. Code § 301(e). 
Appellant Does Not Meet This Requirement 


II.In Any Event, Conditional Release Of Appellant Would Derogate 
The Required Finding, Pursuant To 24 D.C. Code § 301(e), That 
‘Such Person Will Not In The Reasonable Future Be Dangerous 
To Himself Or Others 


III. The District Court Properly Directed That Appellant’s Regular 
Absences From The Hospital Grounds Be Taken Only In The 
Custody Of A Hospital Attendant 
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v. 


Unrrep States or America, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In accordance with the procedural steps set forth in 
Title 24, District of Columbia Code, Section 301: the Su- 
perintendent of Saint Elizabeths Hospital filed a recom- 
mendation in favor of the conditional release of appellant 
from the Hospital (J.A. 16-17) and the United States At- 
torney filed objections thereto (J.A. 17-19), a hearing was 
held in which oral testimony and documentary evidence 
was received, findings of fact and conclusions of law were 
made, and, an order was entered December 12, 1958 de- 
nying conditional release (J.A. 19-58). An appeal num- 
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bered 14,923 is taken from that order (J.A. 72). There- 
after} on the basis of evidence received in the prior hear- 
ing, the United States Attorney requested, by motion, that 
appellant be permitted to leave the grounds of the Hos- 
pital only in the custody of an attendant employed by the 
Hospital (J.A. 59-72). The motion was heard and granted 
(J.Ai 73-83). An order to that effect was filed on De- 
cember 23, 1958 (J.A. 83). An appeal numbered 14,924 
is taken from the latter order (J.A. 84). 

On June 17, 1957 there was filed in the District Court a 
one-count indictment charging that on or about May 30, 
1957 Edith L. Hough did purposely and with deliberate 
and premeditated malice murder Zurab Abdusheli by means 
of shooting him with a pistol (J.A. 2). On June 18th 
appellant was committed to Saint Elizabeths Hospital for 
a determination of her mental competency to stand trial 
(J.A: 1). Being determined to be incompetent, she was 
again ordered to be committed to the Hospital until com- 
petent. On May 23, 1958 she was judicially determined to 
be competent to stand trial. (J.A. 4.) Upon an affidavit 
“that if defendant were returned to the District of Co- 
lumbia Jail there exists a danger that her condition would 
worsen’? appellant was ordered to remain a patient of 
the Hospital during the trial held on July 10, 1958 (J.A. 
3-4). At the close of the Government’s case the defense 
motion for a judgment of not guilty by reason of insanity 
was granted (J.A. 15). Appellant was ordered: 


‘‘eonfined in Saint Elizabeths Hospital pursuant to 
Section 301, Title 24, District of Columbia Code, as 
amended August 9, 1955.”’ 


This order was filed July 10, 1958 (J.A. 16). 


Appeal No. 14,923 


On October 20 the Superintendent of Saint Elizabeths 
Hospital notified the Clerk of the District Court (J.A. 17): 


“Miss Hough has now recovered sufficiently to be 
granted her conditional release from Saint Elizabeths 
Hospital pursuant to section 927(e) of Public Law 313. 
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‘<The plan under which we recommend that the con- 
ditional release be granted is that in accordance with 
the continuation of a total plan of rehabilitation Miss 
Hough be permitted to leave Saint Elizabeths Hospital 
to go to the city of Washington, D. C., unaccompanied 
in an effort to obtain employment. It is recommended 
that this plan be carried out under very close hospital 
supervision and that she subject at all times during the 
period of her conditional release to the supervision 
of the Social Service Department of Saint Elizabeths 
Hospital and that she report to Saint Elizabeths Hos- 
pital for examinations at such times as are des- 
ignated by the authorities of Saint Elizabeths Hos- 
pital.” 


The United States Attorney filed an objection to conditional 
release, alleging ‘‘(1) that the defendant has not recovered 
her sanity and (2) that if released she would be a source 
of potential danger to herself or others and (3) that the 
condition of the defendant does not warrant her conditional 
release.’? A hearing, pursuant to 24 D.C. Code § 301(e), 
was requested (J.A. 17-19). 

In the hearing regarding conditional release, the tran- 
script to the proceedings in the trial of the first degree 
murder case on July 10, 1958 was received in evidence 
(J.A. 36). The evidence showed the deceased and appellant 
had for ‘‘several years .. . been very close friends’’ (J.A. 
6). The deceased telephoned appellant for permission to 
see her in her apartment, was told by appellant not to do so, 
but about 9:30 A.M. did come to the apartment without 
permission. Appellant ‘‘let him in, and he came on in and 
he started to discuss about her father passing away, ex- 
pressing his sorrow, and then his manner changed and he 
started talking about their relationship and also that she 
knew that he had been married recently. She said that one 
word led to another and that he started pawing her and he 
was psychologically aggressive toward her.’’ The deceased 
did not ‘‘have any weapon in his hand or touch her... it 
was in her mind.’’ 

‘*[A]bout that time the telephone rang and she answered 
it and it was her mother calling from Florida, and she... 
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[said] she would have to call her mother back, and she... 
went into the bathroom first and she picked up a hand towel, 
and then she went to the closet, opened it up, removed this 
automatic from the shelf, walked over toward where Ab- 
dusheli was standing looking out the window, and he turned 
and he had a funny look on his face and, it seemed to her, 
he lunged at her and she started shooting. He collapsed 
on the daybed. She turned . . . heard him moaning. . . . then 
took up the gun [again].” (J.A. 6-7.) Appellant ‘‘thought 
she had’’ another shot in the pistol (J.A. 5) and ‘‘went 
back over to him and she held the gun up... [‘against’] his 
head ... [(the towel was over the gun)] pulled the trigger 
and ... did shoot him in the head” (J.A. 5, 7). 

Appellant then went to the telephone and called the police 
(J.A. 7). The deceased was found with a bullet wound in 
his left temple (J.A. 6). The 25 caliber automatic was lying 
on top'of a bookease. The body of Abdusheli was lying on 
the daybed. (J.A. 5.) He died of hemorrhage and shock 
due to gun shot wounds of the head and chest (J.A. 7). 

Doctor William G. Cushard testified that on the request 
of the United States Attorney he had examined appellant 
on two occasions: the day following the crime (May 31, 
1957), and again on the twelfth day after the crime (June 
11, 1957) (J.A. 7). ‘‘She had a good many very unusual 
ideas. At that time they were more in the nature of severe 
psychoneurotic symptoms. There were depressive psycho- 
neurotic symptoms and also rather striking obsessive com- 
pulsive symptoms. She had, apparently, been having these 
thoughts for quite a while.’’ ‘‘The very small things... 
arouse[d in appellant] a great deal of serious anxiety which 
is the characteristic symptom of psychoneurotic reactions 
and some psychotic reactions.’’ (J.A. 8.) ‘“With reference 
to the alleged crime itself, her attitude was quite unusual. 
I would like to underscore ‘unusual’ ’”’ (J.A. 9). ‘So, some 
of these symptoms came dangerously close to getting into 
the realm of schizophrenia; that is, a psychosis.’’? This 
diagnosis was ‘‘confirmed . . . by clinical psychological 
examination .. . [which showed] a very severe psycho- 
neurotic reaction of long standing with marked accentua- 
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tion during the preceding week or so.’’ (J.A. 10.) ‘‘She 
would be unlikely to make a vocational.or social adjustment 
..- [because appellant] had not functioned over the years 
with what one would expect from one of her ‘intelligence 
level” (J.A.12). 

Doctor David W. Harris had charge of appellant’s case 
since her first. admission into Saint: Elizabeths Hospital. 
He testified to. an inability to come to a rapid decision 
regarding the presence of a psychosis, ‘‘but as we came to 
know her background, history as well as her attitudes, it 
became evident to us this was the problem she had’’ (J.A. 
13)... From appellant’s history the doctor learned that 
appellant had her first psychiatric disturbance around 1945, 
and around 1952 she had a recurrence and stayed at home 
most of the time (J.A. 14). 

The testimony of several additional Doctors was stipu- 
lated to in the murder trial by the parties.. These doctors 
were Doctor Frank Caprio, Doctor Fergus Barnes, Doctor 
Robert: Groh, Doctor Arthur Kiracofe, Doctor Clare Assue, 
Doctor Winfred Overholser, Doctor Addison Duval, Doctor 
Agatha. Sobel, and Doctor William. Tompkins. (J.A. 15.) 

As a witness in the December 5th hearing, Dr. Winfred 
Overholser, Superintendent of Saint Elizabeths Hospital, 
testified he had examined appellant on approximately a 
dozen -occasions.. The first such examination was within a 
few days of the murder of Abdusheli.. He found appellant 
suffered from ‘‘a high grade paranoid schizophrenia’’ (J.A. 
23.) This is ‘‘a psychosis ...a major mental disease’’ (J.A. 
24).; One of the features of the disease ‘‘that was rather 
striking . .. was that she saw nothing unsual in what she 
had done [and] [s}he saw no reason why [the United States 
Attorney’s} office should have obtained an indictment, or 
why the police should. have made any arrest.’ This ‘‘un- 
usual: attitude she had-about: the act:she had committed was 
due to’’ her mental illness. Appellant ‘‘showed a general 
aloofness’’ regarding other inmates. If appellant suffered 
from: delusions, ‘‘they were fairly covered: up.’? (J.A. 
24-25.). : 

After appellant was acquitted by reason of insanity 
another examination by Dr. Overholser revealed ‘‘con- 
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siderable improvement as far as her adjustment to other 
patients on the ward, for example, was concerned” (J.A. 
24). She had begun to work as a secretary in the Catholic 
Chaplain’s Office and to feed elderly, helpless patients 
(J.A. 30). However, appellant was still suffering from the 
disease (J.A. 24). ‘‘[I]nsight into her difficulty ... was 
lacking [and] ... her judgment was markedly impaired... 
to that extent’? (J.A. 25). Appellant still can not under- 
stand why criminal charges were placed against her in the 
ease. Appellant is unable to exercise objective reasoning 
regarding these matters. (J.A. 26.) The ‘‘present diagnosis 
is schizophrenic reaction, paranoid type ... [s]o the diag- 
nosis hasn’t changed from what it was originally’? (J.A. 
28). 

Doctor Overholser had not attempted to ‘‘trace’’ the 
history of appellant’s disease. ‘‘[P]robably there had been 
something antecedent to the date of the offense.’’ He was 
unable to express an opinion about the medical opinions of 
other doctors to the effect that appellant ‘‘had been... 
mentally ill, since at least 1945’’; because, ‘‘that would be 
dependent . . . entirely on the history obtained from her 
mother.’’ (J.A. 25.) 

Since August, 1958, appellant had been allowed, an 
average of three times a week, to leave the grounds of 
Saint Elizabeths Hospital, escorted, usually by her 
mother—a somewhat elderly lady of approximately 75 
years of age (J.A. 26). The freedom allowed all ‘‘prisoner 
patients’’ is based upon a hospital classification (J.A. 27). 
This procedure arises from an interest ‘‘in rehabilitating 
our patients, whether they happen to have a criminal charge 
or not’? (J.A. 28, 30). [P]ragmatically, the fact that noth- 
ing untoward has happened from [appellant’s] many visits 
to the city with accompaniment, let us say, seem[ed] ...a 
pretty fair indication that [appellant] is not any great 
menace to the community’’ (J.A. 27). 

Although the hospital had ‘‘a plan to keep in touch with 
[appellant] through [the hospital] social service’? (J.A. 
28), no ‘‘definite plans’? have been made ‘‘because we were 
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awaiting a decision on our recommendation.’’ It was con- 
templated appellant ‘‘would live where she would be at 
least in contact with other people and, therefore, to some 
extent, supervised.” (J.A. 29.) She would return to the 
hospital ‘‘social service ... at fairly frequent intervals for 
interview’’ (J.A. 28), ‘‘at first, as often as once a week’? 
(J.A. 29). 

Under such circumstances, if appellant met a great 
number of frustrations in adjusting herself in society 
‘*she might explode, so to speak, and even do harm to her- 
self or to others,”’ but there is ‘‘that possibility with a great 
many people, some of whom have never been in mental 
hospitals.”? Dr. Overholser stated ‘‘I can’t make any 
guarantee about permanance, or even about the conduct’’ 
(J.A. 29): ‘‘I think there would be adequate safety as far 
as the community is concerned’’ (J.A. 30). ‘‘The mere fact 
that she is still suffering from a mental illness is not neces- 
sarily incompatible with her being outside and carrying on 
successfully and in an orderly way’’ (J.A. 31). 

Dr. Manfred S. Guttmacher, Chief Medical Officer of the 
Supreme Bench of Baltimore City, examined appellant on 
November 24, 1958—ten days prior to the District Court 
hearing. He stated he had ‘‘no doubt’’ this patient is suffer- 
ing from paranoid schizophrenia,’? which is ‘‘a major 
mental disease’’. ‘‘Her thinking is significantly disordered 
at this time,’’ although a technically untrained person 
would not even suspect it. (J.A. 32.) 

He defined his use of terms: ‘‘schizophrenia is the most 
serious of the mental disorders, and it is divided into 
several types. The paranoid type is the one that offers 
most danger to the community, because .. . [such] people 
... feel that other people are working against them, spying 
onthem. They have this general attitude toward the world 
and toward most of the people in it... And it is when this 
gets out of hand, when the delusions that the individual 
has become dominant and overthrow reason, that the patient 
becomes a threat to the community’’ (J.A. 34-35). 

As a doctor, he wanted to see every patient rehabilitated. 
When asked to express an opinion regarding Dr. Over- 
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holser’s certification of this patient for conditional release 
and program for her rehabilitation he stated (J.A. 34) : 


‘“‘T don’t run a hospital. I don’t have the decisions 
to make as to when patients should be discharged or 
not. I don’t for a moment feel that I have the right 
or the competence to preempt a judge’s function in 
deciding what risks the community should take. 

‘I think there would be some risk involved in releas- 
ing this patient from the hospital. I think the risk 
would be minimal if one could work out a system of 
surveillance such as I have suggested.”’ 


He suggested that for ‘‘five or ten years at least” appellant 
work with a psychiatrist as a ‘‘willing and able’’ patient 
(J.A. 33). ‘‘Without that kind of surveillance I think it is 
very risky’’ (J.A. 34). 

In appellant’s case there is a ‘‘very definite”’ possibility 
of a ‘‘psychotic break:’? which means ‘‘appellant might 
become more flagrantly psychotic, [and] that her behavior 
might be of a more antisocial character,”’ and, therefore, a 
“probability of danger to the community or to herself.”’ 
Appellant, now, is merely ‘‘in partial remission.’’ (J A. 33.) 

The doctor related an occasion arising from his offer to 
take appellant and her mother into Washington with him 
at a time when the Hospital had authorized a visit. 
During the trip they engaged in the usual social conversa- 
tion. He found the mother to be quite an aged lady who 
gave the impression of catering to the daughter (appellant) 
rather than the appellant catering to the mother (J.A. 34). 
‘<[TJhe aged mother exercised relatively little control over 
the patient at this time’’ (J.A. 32). Appellant ‘‘is a highly 
intelligent .. . strongly willed person.”’ A strongly willed 
person who is psychotic is ‘‘definitely’’ ‘‘likely to be more 
dangerous than one who is not strongly willed’’ (J.A. 34). 

Dr. Guttmacher stated: ‘‘. .. she is a rather aggressive 
type of person... and I think she is also paranoid. .. . What. 
is traumatic and painful to one individual is not necessarily 
traumatic or painful to another. But I think certainly that 
one could. set up a set of circumstances which would un- 
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stabilize this patient, which are not, it seems to me, entirely 
beyond the possibility of development” (J.A. 35). 

Dr. Benjamin Karpman, a consultant attached to Saint 
Elizabeths Hospital, had known appellant for about fifteen 
years, beginning in 1943, at a time when appellant was 
working for the O.S.S., and observed her many times there- 
after (J.A. 37). The father of appellant was also a psy- 
chiatrist (at Saint Elizabeths at one time), and a fellow 
member of the same medical society as Dr. Karpman—they 
were personal friends for thirty years (J.A. 41). **Long 
ago’’ the father ‘‘sensed there was something [mentally] 
wrong with [appellant as a] little girl, but.he didn’t want to 
take the responsibility.’? He called in Dr. Karpman, who 
acted as a consultant in the case, always without payment. 
(J.A. 37, 41.) 

“[I]t didn’t take very long to figure her out?’ (J.A. 37). 
She had a psychosis: paranoid schizophrenia (J.A. 38). 
Around 1945, Dr. Karpman suggested to the father that 
appellant be hospitalized. Appellant, in a sense, controlled 
the father, and hospitalization was rejected for the reason 
that appellant would ‘‘ ‘never permit that” ’. (J.A. 37.) 
Instead, appellant was induced to come to Dr. Karpman’s 
office for treatment. After one or two visits Dr. Karpman, 
fearing appellant’s ‘‘paranoid make up’’ would lead to 
unfounded accusations against him, insisted upon the pres- 
ence of either the mother or the father. He, thereafter, re- 
peatedly urged the father to hospitalize appellant, without 
success, predicting appellant might do ‘‘something. very 
drastic.’’ (J.A. 37-38). 

Appellant’s father feared appellant might. do something 
drastic; was very much concerned; and, sought to have Dr. 
‘Karpman in contact with appellant’s condition as much as 
possible. Dr. Karpman was invited by the father into 
appellant’s home on a great many occasions when appellant 
was present, At times appellant manifested no abnormality. 
‘One had to watch to get it at certain times.”’ (J.A. 41-42.) 
Dr. Karpman ‘‘felt she had definite paranoid schizophrenia 
..- [and] ought to live in a controlled environment, or some- 
thing may happen’? (J.A. 42). 





10 


During the ten years prior to the District Court hearing, 
Dr. Karpman did not see appellant every day or every 
week, but did see appellant ‘‘every now and then when the 
father would ask him to lunch, which were invitations Dr. 
Karpman never rejected. Never did a period of a year go 
by when he didn’t see appellant. The frequency of such 
occasions increased during the last years of the father’s 
life—which ended four days before the murder of Abdu- 
sheli. (J.A. 41, 8.) On such occasions the father would say 
‘¢‘T want you to watch Edith. I am calling you and I 
want you to see her reactions’ ”’ (J.A. 41). 

Professionally, Dr. Karpman last examined appellant 
‘¢just about a year and two months ago” (some four months 
after the murder of Abdusheli). The mother had asked him 
to come and see her. Appellant was not receptive to the 
pessimistic view he expressed to her. (J.A. 39.) Some two 
months later, in December of 1957, appellant telephoned 
him from Saint Elizabeths Hospital. 


“¢She has never been able to give me a real answer, 
a real reason, why she killed the man. She jumped 
from one thing to another. She put in the father. 
I don’t see how the father’s death could lead log- 
ically, psychologically, to killing somebody. There 
may be something inside of her conscience; I haven’t 
been able to get it. But she tried to convince me that 
I am all wrong, which is the reason I am somewhat 
a reluctant witness here today...” (J-A. 39-40). 


The latter episode was some six months after appellant was 
sent to Saint Elizabeths for a determination of her com- 
petency to stand trial (J.A. 1). 

Paranoid schizophrenics (like appellant), judging by 
statistics, ‘‘rarely recover’’; ‘‘they get into trouble.’’ 
Modern treatments such as shock therapy, and the modern 
drugs, and the so-called wonder drugs won’t ‘‘touch cases 
like that.’’ (J.A. 42.) 

Appellant is the aggressive type of paranoid. Especially 
this type of paranoid ‘‘is dangerous.”’ (J.A. 38, 39.) Dr. 
Karpman expressed himself to be “‘very dubious” that 
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appellant improved by treatment at Saint Elizabeths during 

the prior year (J.A. 40): 
‘¢'.. you must understand, when a person develops 
a psychosis, they always must make an effort, in one 
way or another, to straighten themselves out. If she 
hasn’t made an effort to straighten herself out in 15 
years, I doubt very much that any environment would 
help her.’’ 


‘¢TI]f she was willing to be treated—genuinely willing, not 
merely lip service, but genuinely willing to be treated—she 
can be treated.’’ Insight is prerequisite to treatment. ‘‘But 
[appellant] doesn’t think she is sick.” (J.A. 43.) 

Dr. David Warner Harris, a psychiatrist on the staff of 
Saint Elizabeths Hospital, was directly in charge of appel- 
lant’s ease for some fourteen months (from the first com- 
mitment of appellant to the Hospital to and including [the 
trial of the criminal charge] one month after the last com- 
mitment of appellant to the Hospital in July, 1958), and 
last examined appellant in August, 1958. When asked if 
appellant ‘‘improved materially’? under his supervision, 
the Doctor replied: ‘‘I think Miss Hough did improve 
while under my care.’’ He didn’t ‘‘think that [he] could 
have a valid opinion’’ regarding the propriety of appel- 
lant’s conditional release four months after his last exam- 
ination of her. (J.A. 44.) 

Dr. Clara Lucille Hoye, also a psychiatrist on the staff 
of Saint Elizabeths Hospital had been in charge of appel- 
lant’s case for the four months since August, 1958 (after Dr. 
Harris, and at the time of the District Court hearing). 
Appellant is presently suffering from a schizophrenic re- 
action, paranoid type—a major mental disease (J.A. 48). 
“‘T think [appellant] has improved to the extent that she 
would not be dangerous to herself or others if that con- 
ditional release is granted.’’ (J.A. 46.) Appellant ‘‘has 
difficulty at this time in exercising objective reasoning.’’ 
Appellant thinks the placing of murder charges against her 
‘‘was too much fuss made about it.’ The doctor stated 
appellant has the view ‘‘that her act was justified.” (J.A. 
47.) 





12 


Appellant ‘‘shows a certain schizophrenic inappropriate- 
ness of effect’’; meaning (J.A. 47-48) : 


“She doesn’t seem to have the normal emotional feel- 
ing in regard to the crime, as a person would expect 
her to have. In other words, she is without too much 
feeling about it, and talks of the whole affair as if it 
was not a murder.”’ 


Appellant’s insight into her condition ‘‘is certainly limited, 
yes” (J.A. 48). 

Dr. Addison Duval, Assistant Superintendent of Saint 
Elizabeths Hospital stated that in his opinion appellant’s 
immediate conditional release ‘‘would be a safe procedure 
_and. I do not think she would be dangerous to herself or 
to-others.’? The doctor had seen appellant ‘‘at different 
periods through the . . : months, principally at her request 
_and also at the request of her mother, in more or less of a 
counseling arrangement.” Appellant is suffering from 
schizophrenic reaction, paranoid type (J.A. 50). 

Dr. Duval stated appellant ‘‘does understand why the 
charges were placed against her”; and, does appreciate 
the fact that what she did was wrong. (J.A. 49.) ‘Appellant 
sought to explain to Dr. Duval why she had purchased the 
pistol she used to kill Abdusheli,. but despite appellant’s 
“honest” and earnest efforts in this regard, the Doctor 
stated in Court: ‘it was not made clear to me [by appellant] 
any better than Iam making it clear to you...” (J:A. 50). 

‘Upon conclusion of the testimony of these six psychia- 
trists, the District: Court rendered’ an oral opinion’ (J.A. 
51-53). The statute 24 D.C. Code § 301 was found to provide 
for a. division of responsibility between the Superintendent 
of the mental institution and the Court—the Court being 
charged with the duty to hear and weigh evidence in such 
matters. Under the statute the “‘safety-of-the-community”’ 
factor is predominant, and requires that some consideration 
be given by the Court to the nature of the patient’s crime. 
‘As to the evidence, the court found all psychiatrists agreed 
the defendant is still suffering from schizophrenia of the 
paranoid type; and, there was testimony, from Dr. Karp- 
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man, that persons suffering from this disease are poten- 
tially dangerous. Notice was taken of the ‘‘long duration’’ 
of appellant’s illness. (J.A.52.) No dispute was found also, 
in the testimony that appellant ‘‘has no normal emotional 
reactions or feeling about her crime.’’ The court expressed 
its view ‘‘that it has not been established by a preponder- 
ance of evidence that the defendant should be conditionally 
released and that it would be safe to release her so far as 
the community is concerned.”’ (J.A. 52.) 

By order filed December 12, 1958, the court found as fact 
the appellant ‘‘has not recovered her sanity,”’ and that the 
evidence did not show appellant ‘‘will not in the reasonable 
future be dangerous to herself or others.’’ As law the court 
concluded “‘it has not been shown that appellant ‘‘should 
be released conditionally from confinement at St. Eliza- 
beths Hospital pursuant to the order of the Court entered 
July 10, 1958;’? rather, a preponderance of the evidence 
shows appéllant should not be released conditionally.” 
(J:A."58.) “The appeal (No. 14,923) from this order of 
December 12th was timely filed on December 19, 1958 (J.A. 
72). 

* Appeal No. 14,924 

On December 9, 1958 the United States Attorney filed a 
motion to require that, prior to any grant of conditional 
release by the court, appellant be allowed to leave the 
grounds of Saint Elizabeths Hospital only ‘‘In the custody 
or company of an attendant in the employ of said Hospital’’ 
(J.A. 59-72). A hearing was held on the motion. The court 
took notice of the testimony received in the hearing of De- 
cember.5, 1958. (J.A. 73-79.) 

In the hearing of December 5th, Dr. Overholser had testi- 
fied that ‘‘since August,’ a few days after July 10th (the 
date of appellant’s acquittal by reason of insanity) appel- 
lant had been sllowed to leave the grounds of Saint Eliza- 
beths Hospital ‘‘probably three times a week.’’ She was not 
accompanied by a guard or any attendant of the Hospital. 
“Usually”, she was escorted by her mother—a rather 
elderly lady of about 75 years of age (J.A. 26-28). Dr. Hoye 
(she was placed in charge of appellant’s case in August) 
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had testified that between August and the middle of October 
appellant came into Washington ‘‘about every other day.”’ 
Since the middle of October appellant ‘‘has come into the 
city almost every day.’’? Appellant would leave around noon 
and return to the Hospital between five and eight o’clock in 
the evening. ‘‘Usually’’ appellant was with her mother 
(J.A. 46-47). Dr. Guttmacher had testified to an episode 
witnessed by him in November, 1958 which indicated the 
mother was subservient to appellant (J.A. 34). Doctors 
Guttmacher and Karpman described appellant as a strongly 
willed, aggressive person (J.A. 34, 35, 38). 

The court understood the issue raised by the Govern- 
ment’s motion to be ‘‘a question of law: may any of these 
persons acquitted on the ground of insanity be permitted to 
leave the hospital grounds unattended unless a conditional 
release is approved by the Court’? (J.A. 76). The court 
rendered an oral opinion (J.A. 79-83) in which it was 
stated that ‘‘ Permission for the patient to leave the hospital 
grounds [‘without a guard or attendant’] regularly several 
hours at a time is... a conditional release’? (J.A. 81). 
Such practice, without authorization by the court, violates 
the statute 24 D. C. Code §§ 301(d) (e). On December 23, 
1958 the court ordered: 


‘‘The Superintendent of Saint Elizabeths Hospital is 
directed not to permit the defendant, Edith L. Hough, 
to leave the grounds of Saint Elizabeths Hospital ex- 
cept in the custody of an attendant employed by the 
said Hospital until such time as this Court may order 
the conditional release of Edith L. Hough.”’ 


The appeal (No. 14,924) from this order of December 23 
was timely filed on December 29, 1958 (J.A. 84). 


STATUTES INVOLVED 
Title 24, District of Columbia Code (Supp. VI, 1951 
Edition) § 301(d) and (e) provide: 
Commitment of persons of unsound mind to the 


District of Columtna General Hospital—Certification 
to the Court—Acquitial by jury on grounds of in- 
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sanity—Confinement in a mental institution—Condt- 
tions for release after confinement—Conditional re- 
lease—Expenses—W rit of habeas corpus—Inconsistent 
provisions of Federal Statutes superseded. 

(d) If any person tried upon an indictment or in- 
formation for an offense, or tried in the juvenile court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time of its 
commission, the court shall order such person to be 
confined in a hospital for the mentally ill. 


(e) Where any person has been confined in a hos- 
pital for the mentally ill pursuant to subsection (d) 
of this section, and the superintendent of such hos- 
pital certifies (1) that such person has recovered his 
sanity, (2) that, in the opinion of the superintendent, 
such person will not in the reasonable future be dan- 
gerous to himself or others, and (3) in the opinion of 
the superintendent, the person is entitled to his un- 
conditional release from the hospital, and such cer- 
tificate is filed with the clerk of the court in which 
the person was tried, and a copy thereof served on 
the United States Attorney or the Corporation Coun- 
sel of the District of Columbia, whichever office prose- 
euted the accused, such certificate shall be sufficient 
to authorize the court to order the unconditional re- 
lease of the person so confined from further hospitali- 
zation at the expiration of fifteen days from the time 
said certificate was filed and served as above; but 
the court in its discretion may, or upon objection of 
the United States or the District of Columbia shall, 
after due notice, hold a hearing at which evidence 
as to the mental condition of the person so confined 
may be submitted, including the testimony of one or 
more psychiatrists from said hospital. The court shall 
weigh the evidence and, if the court finds that such 
person has recovered his sanity and will not in the 
reasonable future be dangerous to himself or others, 
the court shall order such person unconditionally re- 
leased from further confinement in said hospital 
If the court does not so find, the court shall order such 
person returned to said hospital. Where, in the 
judgment of the superintendent of such hospital, a 
person confined under subsection (d) above is not in 
such condition as to warrant his unconditional] release, 
but is in a condition to be conditionally released un- 
der supervision, and such certificate is filed and served 
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as above provided, such certificate: shall -be sufficient 
to authorize the court to order the release of such 
person under such conditions as the court shall see 
fit at the expiration of fifteen days from the time such 
certificate is filed and served pursuant to this section: 
Provided, That the provisions as to hearing, prior to 
unconditional release shall also apply to conditional 
releases, and, if, after a hearing and weighing the 
evidence, the court shall find that the condition of such 
person warrants his conditional release, the court 
- shall order his release under such conditions as the 
court shall see fit, or, if the court does not so find, the 
court shall order such person returned to such hospital. 


SUMMARY OF ARGUMENT 


Recovery of sanity and freedom from abnormal mental 
condition is a prerequisite to conditional releases as well as 
unconditional releases. The clear language of the statute 
and also the legislative history of the statute so show. 
Appellant has not recovered and, therefore, is not now en- 
titled to conditional release. 

In any event, the facts, as disclosed by the hearing in 
the District Court, show that appellant will be a danger to 
herself ‘or others in the reasonably foreseeable future if 
released at this time from the controlled environment of 
the Hospital. The illness which motivated appellant to 
murder has existed since childhood. The murder occurred 
despite substantial supervision of appellant in her homelife 
by her psychiatrist father and another psychiatrist, Dr. 
Karpman. Insight by a mental patient into the mental 
condition is essential to recovery from mental illness. The 
record is clear that appellant does not have insight into her 
condition. 

The recommendation in favor of conditional release was 
deficient in that the recommendation was aligned: with 
releases of patients committed to the Hospital by civil pro- 
cesses. The District Court properly denied conditional 
release, and properly required appellant leave the Hospital 
only in the company of an attendant. 





Recovery of Sanity While in the Controlled Environment of 
a Mental Hospital Is a Statutory Prerequisite to Reenter- 
ing Society Under the Conditional Release Provisions of 
24 D. C. Code § 301(e). Appellant Does Not Meet This 
Requirement. 


The statute provides for conditional release— 


‘“Where in the judgment of the superintendent . . 
@ person ... is not in such condition as to warrant 
his unconditional release, but is in a condition to be 
conditionally released under supervision ... and. 
after a hearing and weighing the evidence the court 
shall find that the condition of such person warrants 
his conditional release .. .”’’ 


Appellant argues ‘‘the test which must be applied in de- 
termining whether conditional release should be granted 
is whether the person will be dangerous. to himself or 
others in the reasonably foreseeable future if released un- 
der the conditions proposed. It is not necessary that he 
be fully recovered from his mental illness.” (Br. p. 9.) 
The standard suggested by appellant does not comport 
with the statute. 

The prerequisites to wnconditional. release are clearly 
defined in the statute: . 


‘the superintendent . . . certifies 
(1) that such person has recovered his sanity, 


(2) that, in the opinion of the superintendent, such 
person will not in the reasonable future be dan- 
gerous to himself or others, and, 


(3) in the opinion of the superintendent, the person 
is entitled to his uneonditional release from the 
hospital .... 


and ... the court finds 
[1] that such person has recovered his sanity 


[2] and.-will not in the reasonable future:be dan- 
dangerous to himself or others ... .’’ 
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In the conditional release provisions of the same para- 
graph, reference is made to these provisions for uncon- 
ditional release. 

The provision 
read together. 


fieate’’). The hearing, i 
vided, That the provisions as 
ditional release shall also appl 

Appellant’s counsel, in effect, co 
regarding unconditional release a 
tional release. He must do so. 
tional release provisions would permit conditional release 
when in the judgment of the superintendent a person eee 
is in a condition to be conditionally released under su- 
pervision.” Such would be a meaningless test coming 
after a specific test consisting of three numbered ele- 
ments in the same statutory paragraph, which paragraph 
treats releases as one harmonious subject matter. 

Appellant’s counsel, himself, goes to the unconditional 
release portion of the paragraph for the test of ‘‘dan- 
ger-to-himself-or-others,”” which he argues is applicable 
to conditional releases. He is correct in doing so. No 
pasis exists or is proffered by counsel for distinguishing 
in this regard between the “recovery-of-sanity”’ element 
and the ‘‘danger” or the ‘ontitlement-to-release”’ elements. 
All three tests apply to conditional releases. 

Appellant’s counsel seeks to justify deletion of the “‘re- 
covery-of-sanity”’ element by suggesting that ‘‘recovery”’ 
is replaced by the supervision concept inherent in releases 
conditional, but absent in unconditional releases. On its 
face this notion is at odds with the mandatory requirement 
that all persons who are acquitted by reason of insanity 
must be committed to the Hospital. The law is not, as 
appellant’s counsel would have it, that only those who 
cannot otherwise be adequately supervised shall be com- 
mitted to the hospital. See section (d) of the statute. 
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The proper function in the statutory scheme of the su- 
pervision feature of conditional releases is apparent. In 
unconditional releases the mere ‘‘opinion”’ of the hospital 
superintendent is required as to the “danger’’ and as to 
‘Contitlement.’’? As to ‘“‘recovery’’, fact is required to be 
shown in the certificate. The certification of recovery 
is tied to the present tense; and, not to the future tense as 
is the opinion regarding the danger involved. The case 
of Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 257 
F.2d 667 (1958) made it clear that the statutory phase 
‘‘establishing his eligibility for release” is an addition 
onto the requirement of ‘‘recovery of sanity.’’ In addi- 
tion to certifying present recovery of sanity and free- 
dom from abnormal mental conditions, the superintendent 
is also required to make an analysis regarding future sanity 
and normality of mental condition, i.e., the prospects of a 
‘“snapback’’ to the preexisting insanity or abnormal men- 
tal condition when the individual is again confronted with 
the uncontrolled atmosphere of society and familiar en- 
vironment. Thus, the statute contemplates the maximum 
possible in public safety as to this class of persons. i 
provides for unconditional release where there is no un- 
certainty as to future safety. Conditional release is per- 
mitted where an uncertainty exists regarding the future of 
such an individual, which uncertainty can be controlled 
by supervision. But the function of supervision in con- 
ditional releases is to bolster only uncertainties as to 
the future. The present fact of recovery of sanity is 
an essential requirement for conditional releases as well 
as for unconditional releases. Neither the hospital sn- 
perintendent nor the court is permitted to prognosticate 
the future where there has been no finding of present 
recovery of sanity and freedom from abnormal mental 
condition.* 

1 Appellant relies (Br. p. 31) upon Rosenfield v. Overholser, —— U.S. App. 
D.C. ——, 262 F.2d 34 (1958), which deals with unconditional release and 
ig dissimilar in all respects to the instant case. Appellee does not contend 
that there should be absolute guarantees in medical opinions, but simply con- 


tends the requirement of the present recovery of sanity is not to be deemed 
satisfied by medical prognostication as to future recovery. 
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Apart from the precision in the statutory words “recov- 
ered his sanity,’’ the intent of the Congress also appears 
in the legislative history of the statute. The Committee 
on Mental Disorder as a Criminal Defense, submitted on 
April 25, 1955 to the Council on Law Enforcement of the 
District of Columbia a report which was subsequently 
transmitted to Congress. Both the House of Representa- 
tives and the Senate adopted this report (H.R. Rep. No. 
892, 84th Cong., Ist Sess. 14; S. Rep. No. 1170; 84th Cong., 
ist Sess. 14). 

On page 14 of each of the reports the subject of condi- 
tional release was discussed: 


‘The Committee feels, too, that the law should 
provide a means for conditional release of persons 
who have recovered after being acquitted on the 
grounds of insanity. Such a conditional release would 
accomplish the following results in the opinion of the 
Committee: 


1. Permit psychiatric aftercare supervision: for 
such period as the Court and: hospital authorities 
may consider necessary. 


- 2. Permit conditional release of such person on & 
trial basis where the Court and hospital authorities 
might be reluctant to grant their unconditional re- 
ease. 


| 3. Permit immediate recommitment for treatment 
of those conditionally released where subsequent 
experience and psychiatric observation . indicated 
that.the release had been premature. 


_ 4. Give to the public an increased feeling of secu- 
rity in these matters’’ (Emphasis supplied). 


Again, the clear and unambigious words ‘‘have recovered,’’ 
forcefully express the intent of Congress. 
Of this statement from the committee reports of Con- 


gress, appellant states merely (Br. p-:32) : 


“‘Tt would appear merely from the statement of the 
statutory plan that, although complete cure—or :vir- 
tually complete cure—is required for wncondtitonal re- 
lease the very concept of conditional release, with its 
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approach of ‘aftercare’ and ‘supervision’, is that the 
person is not completely cured and that in fact some 
new onset of the mental disorder—even to the point 
of danger—may be a possibility.’’ 


Appellant fails to appreciate the clear intent of Congress 
to reduce ‘‘new onsets of the mental disorder’’ to a realistic 
minimum. The phrase ‘‘after care’’ is suggestive of care 
after recovery. The phrase ‘“‘trial basis’’ indicates a test- 
ing of something capable of testing. A cure recognized 
as incomplete is not a proper subject for testing, but only 
a subject for more treatment. A supposed recovery is 
clearly a proper status for “trial’’ or test, ze., to fortify 
the supposition of recovery. 

The objective of Congress in adopting the conditional 
release machinery is shown to be two fold: (1) to accommo- 
date the superintendent in cases where he has no doubts 
regarding present recovery but does have reservations con- 
cerning reactions to be expected of the patient when in con- 
frontation with society outside a controlled environment; 
and, (2) provide an expeditious way for the return to a 
controlled environment of patients who have a relapse when 
outside the controlled environment, thereby giving the 
public not only greater safety, but also ‘‘an increased feel- 
ing of security in these matters” (Ibid). 

The Congressional intent is further demonstrated by the 
testimony before the Subcommittee on the Judiciary of the 
Senate Committee on the District of Columbia on June 28, 
1955 of the chairman of the Committee on Mental Disorder 
as a Criminal Defense of the Council on Law Enforcement 
of the District of Columbia, Mr. (now District Judge) 
George L. Hart, Jr. (Hearings pp. 34-36). In giving an 
example of an appropriate case for conditional release, Mr. 
Hart described it as one in which ‘‘the chances are all in 
favor of this man having recovered.” In this example, it 
was a ‘‘relapse’’ which would cause recommitment to the 
controlled environment. Clearly, Congress intended the fact 
of present recovery of sanity to be a prerequisite to con- 
ditional releases. 
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In the instant case there is no testimony that appellant 
has recovered. All the expert witnesses testified clearly that 
appellant is still suffering from paranoid schizophrenia. 
In words of Dr. Overholser, the predicate for appellant’s 
conditional release is (J.A. 31): 


“The mere fact that she is still suffering from a 
mental illness is not necessarily incompatible with her 
being outside and carrying on successfully and in an 
orderly way.”’ 


Thus, it is frankly stated that appellant has not ‘‘recoverd 
her sanity.’’ Clearly, appellant is not now entitled to con- 
ditional release. 


tr 


In Any Event, Conditional Release of Appellant Would 
Derogate the Required Finding, Pursuant to 24 D. C. Code 
§ 30l(e), That “Such Person Will Not in the Reasonable 
Future be Dangerous to Himself or Others” 


In its oral opinion rendered at the close of the evidence, 
the District Court stated (J.A. 52): ‘‘In view of all the 
evidence . . . the Court is of the opinion it has not been 
established . . .it would be safe to release [appellant] so far 
as the community is concerned.’’ Appellant contends the 
District Court acted without factual support in the record: 


“Tt would appear, in fact, that the District Court 
based its decision on rejection of unimpeached and 
uncontradicted expert opinion, which was unanimous, 
wherever it appears in the record, to the effect that 
conditional release of appellant would not involve 
any reasonable forseeable danger to herself or others’’ 
(Br. p. 26). 


Appellee proceeds hereinafter to restate the clear factual 
basis for the decision of the District Court. 

The record is harmonious on the fact that appellant has 
had a mental illness since childhood? which has influenced 


2 Dr. Overholser stated ‘‘I don’t think I could trace it?’ (J.A. 25). 
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her acts at least since 1945 (J.A. 14, 37) and caused an 
unimpassioned murder (J.A. 11). Testifying in the trial, 
Dr. Cushard revealed, as of the time of the crime, the 
reasonable expectations as to appellant’s prognosis (J.A. 
12): 
‘‘She would be unlikely to make a vocational or 
social adjustment . . . [because appellant] had not 


functioned over the years with what one would ex- 
pect from one of her intelligence level.”’ 


Dr. Harris, also in the trial, revealed the necessity for 
‘resort to appellant’s background and history for any 
diagnosis of appellant’s illness. Background and history 
did make appellant’s illness ‘‘evident’’ (J.A. 13). 

The murder of Abdusheli assumes perspective in light of 
the fact that over the years appellant maintained close 
contact with a father who was himself a psychiatrist (J.A. 
41). Also, of course, since 1943 Dr. Karpman continuously 
acted as a consultant in regard to appellant’s illness which 
was even then recognized as paranoid schizophrenia (J.A. 
38). As suggested in the trial testimony of Dr. Harris, 
appellant in her home life always has lived in a somewhat 
controlled environment (J.A. 14), especially during the fif- 
teen years prior to the murder (J.A. 40), and was fre- 
quently observed by Dr. Karpman, as an expert, with in- 
creasing frequency prior to the murder (J.A. 41). 

Regarding the time of the crime Dr. Cushard testified 
(J.A.9): 

‘¢With reference to the alleged crime itself, her atti- 


tude was quite unusual. I would like to underscore 
‘unusual’.’’ 


Dr. Karpman talked with appellant at a time when she had 
been a patient at Saint Elizabeths Hospital some six months 
(J.A. 39-40) : 


‘“‘She has never been able to give me a real answer, a 
real reason, why she killed the man. She jumped from 
one thing to another. She put in the father. I don’t 
see how the father’s death could lead logically, psy- 
chologically, to killing somebody.”’ 





24 


Dr. Overholser, and all expert witnesses from Saint Eliza- 
beths Hospital testified that, even after their treatments, 
this symptom of the disease was still apparent during their 
examination of appellant. Dr. Duval testified appellant, 
despite ‘‘honest”’ and earnest efforts, was not able to ade- 
quately treat with him upon the subject (J.A. 50). Thus, 
the unclear thinking which motivated appellant to the mur- 
der of Abdusheli still persists to motivate her future 
conduct. 

Some facets of appellant’s condition are not readily 
apparent. After long contact with appellant’s condition, 
Dr. Karpman stated ‘‘one had to watch to get it at certain 
times’’! (J.A. 41-42). Dr. Cushard’s diagnosis was only 
that ‘‘Some of these symptoms came dangerously close to 
getting into the realms of schizophrenia’ (J.A. 10). Dr. 
Harris’ decision in the case was made only after ‘‘we came 
to know her background, history as well as her attitudes’’ 
(J.A.13). Dr. Guttmacher testified ‘‘Her thinking is signifi- 
cantly disordered at this time,’’ but suggested a technically 
untrained person would not even suspect it (J.A. 32). 

Appellant is a highly intelligent, strongly willed, rather 
aggressive type of person, according to Dr. Guttmacher 
(J.A. 34-35) and Dr. Karpman (J.A. 38-39). Over the years, 
appellant controlled her father (J.A. 37). She has demon- 
strated present control over the mother (J.A. 32, 34). 

Appellant is presently a paranoid schizophrenic. This 
is a major mental disease (J.A. 24, 32, 48, 50). Dr. Gutt- 
macher stated (J.A. 34-35) : 

“| . schizophrenia is the most serious of mental 
disorders, and it is divided into several types. The 
paranoid type is the one that offers the most danger 
to the community, because people who have the para- 
noid type of schizophrenia are people who feel that 
the other people are working against them, observing 
them, spying on them. They have this general atti- 
tude toward the world and most of the people in it— 
not necessarily all by any means. And it is when 
think that any paranoid schizophrenic is potentially 
individual has become dominant and overthrow rea- 
son, that the patient becomes a threat to the commu- 


nity.” 
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Uncontradicted in the record is this analysis of the poten- 
tial of the disease: 


“Tt is conceded universally an aggressive paranoid 
is dangerous. I would even say that universally we 
think that any paranoid schizophrenic is potentially 
dangerous because one can never tell when the meek- 
ness and submissiveness may suddenly turn around and 
become aggressive.’’ (J.A. 38). 


Dr. Karpman views appellant in this light (J.A. 39). Dr. 
Overholser ‘‘can’t make any guarantee about permanence, 
or even about the conduct’’ (J.A. 29). In Dr. Guttmacher’s 
opinion there is a ‘‘very definite’’ possibility of a ‘‘psy- 
chotic break’’ meaning, conduct of an antisocial character, 
because appellant is merely in ‘‘partial remission’’ (J.A. 
33). Statistically, paranoid schizophrenics rarely recover. 
Modern treatments such as shock therapy, modern drugs, 
and so-called wonder drugs do not help such cases. 
(J.A. 42.) 
Dr. Karpman testified (J.A. 40): 


‘¢... you must understand, when a person develops 
a psychosis, they always must make an effort, in one 
way or another, to straighten themselves out. If 
she hasn’t made an effort to straighten herself out 
in 15 years, I doubt very much that any environment 
would help her.’’ 


After being a patient for some six months at Saint Eliza- 
beths, appellant demonstrated to Dr. Karpman: 


‘‘There may be something inside her conscience; I 
haven’t been able to get to it. But she tried to con- 
vince me that I am all wrong...” (J.A. 39-40). 


Dr. Guttmacher predicated his recommendation, as a doc- 
tor, upon the basis of: ‘‘if a patient of this type . . . would 
be willing and able to work with the psychiatrist, say 
once a week over a period of perhaps five or ten years at 
least?’ (J.A. 33). ‘‘Without that kind of surveillance I 
think it is very risky’? (J.A. 34). Dr. Overholser testi- 
fied that as of July 10, 1958 ‘‘insight into her difficulty ... 
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was lacking [and] . . . her judgment was markedly im- 
paired ... to that extent.’’ (J.A. 25). Dr. Hoye testified 
that as of the time of the District Court hearing appellant’s 
insight into her condition ‘‘is certainly limited’’ (J.A. 48). 
It is clear that appellant could not now be a willing and 
able patient because after the treatment received she does 
not, even now, have command of the one essential of recov- 
ery from her disease—insight into her difficulty. 

It is apparent the recommendation in favor of condi- 
tional release was predicated upon an erroneous view. Dr. 
Overholser spoke in terms of an interest ‘‘in rehabilitating 
our patients, whether they happen to have a criminal charge 
or not’? (J.A. 28). He stated, as if it were the ultimate 
issue involved in conditional releases (J.A. 31): 


“The mere fact that she is still suffering from a 
mental illness is not necessarily incompatible with 
her being outside and carrying on successfully and 
in an orderly way.’’ 


The error of this view is shown in Overholser v. Leach, 
supra, p. 291 of 103 U.S. App. D.C.: 


‘“‘The test of this statute is not whether a particu- 
lar individual, engaged in the ordinary pursuits of 
life, is committable to a mental institution under the 
law governing civil commitments. Cf. Overholser v. 
Willams, —— U.S. App. D.C. ——, 252 F. 2d 629 
(1958). Those laws do not apply here. This statute 
applies to an exceptional class of people—people who 
have committed acts forbidden by law, who have ob- 
tained verdicts of not guilty by reason of insanity, and 
who have been committed to a mental institution pur- 
suant to the Code. People in that category are treated 
by Congress in a different fashion from persons who 
have somewhat similar mental conditions, but who 
have not committed offenses or obtained verdicts of 
not guilty by reason of insanity at criminal trials.’’ 


Previously this Court in Williams v. United States, 102 
U.S. App. D.C. 51, 58, 250 F.2d 19, 26 (1957) in pointing out 
the importance of protecting the community from repeti- 
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tious assaultive behavior on the part of aggressive persons 
needing mental hospitalization said: 


“Hospitalization on the other hand would serve 
the dual purpose of giving him the treatment required 
for his illness and keeping him confined until it would 
be safe to release him’’ (emphasis supplied). 


Clearly, Congress did not intend that society be subjected 
to the risks of releasing appellant as a member of this 
exceptional class of people, even assuming appellant could 
more expeditiously be cured while free in the community. 
The District Court properly denied the application for 
appellant’s conditional release. 


Tit 


The District Court Properly Directed That Appellant's Regular 
Absences From the Hospital Grounds be Taken Only in 
the Custody of a Hospital Attendant. 


Appellant argues that even if appellant was properly 
denied conditional release, an issue remains: “Whether 
the Superintendent of St. Elizabeths Hospital may without 
court order permit a person confined in said Hospital 
pursuant to D.C. Code, Sec. 24-301(d), to leave the Hos- 
pital grounds in the company of a suitable companion for 
brief periods of time when the Hospital authorities have 
determined that the person has recovered sufficiently to 
do so’”’ (Br. p. 41). The facts of the case clearly require 
a negative answer to the issue. 

The appellant is shown to have been permitted regular 
leave from the Hospital grounds. Dr. Hoye testified that 
between the months of August and the middle of October 
appellant came into Washington ‘‘about every other day.”’’ 
Since the latter date appellant ‘“‘has come into the city 
almost every day.’’ It was shown that appellant would 
leave around noon and return to the Hospital between five 
and eight o’clock in the evening. (J.A. 46-47). Thus, the 
records shows appellant’s absences from the Hospital to 
have been regular in sequence and of substantial duration 
in time. 





28 


Only one person is shown in the record to have been 
an escort of appellant during these absences from the 
Hospital. That person is appellant’s mother (J.A. 26, 
46-47). The mother is some 75 years of age, “a rather 
elderly lady’? (J.A. 26). It is shown the mother ““caters”’ 
to the daughter ‘‘and exercises relatively little control over 
the patient at this time’’ (J.A. 32, 34). Thus, it cannot 
validly be argued the mother, the only person shown 
to have escorted appellant, was a “suitable companion” 
under the circumstances. 

Appellant’s commitment to the Hospital was mandatory 
pursuant to 24 D.C. Code § 301(d). She is a member of an 
exceptional class of people. Overholser v. Leach, supra. 
The District Court properly directed that appellant be 
permitted to leave the Hospital grounds only when ‘‘in 
the custody of an attendant employed by the said Hospital 
until such time as this Court may order the conditional 
release’? of appellant (J.A. 83). 


CONCLUSION 


WHEREFORE, it is respectfully submitted the two orders 
of the District Court be affirmed. 


Oxtver GascH, 
United States Attorney 


Cart W. BELCHER, 
Assistant United States Attorney. 
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Comes now the appellee by its attorney, the United States 
Attorney, and moves this Court to permit rehearing before the 
Court zn banc. It is respectfully submitted that the issues 
summarized below are most appropriate for consideration by 
the full Court.” 

I 


The case of Lyles v. United States, 103 U.S. App. D.C. 22, 
254 F. 2d 725 (1957), cert. denied, 356 U.S. 961, was before the 
Court sitting in banc. Judges Prettyman? and Burger wrote 
(103 U-S. App. D.C. at p. 25): 


The issue of insanity having been fairly raised, the 
jury may return one of three verdicts, guilty, not guilty, 
or not guilty by reason of insanity. Jurors, in common 
with people in general, are aware of the meanings of 
verdicts of guilty and not guilty. * * * But a verdict 
of not guilty by reason of insanity has no such com- 


* The Court has been granted by statute the power to order rehearing in 
banc “and the discretion for its exercise.” 28 U.S.C. §46(c) (1952); D.C. 
Cir. Rule 26; Western Pac. R. Corp. v, Western Pac. R. Co., 345 U.S. 237, 
259 (1953). 

* At that time Judge Prettyman had not yet become Chief Judge of the 

- Court. 
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monly understood meaning. * * * We think the jury 
has a right to know the meaning of this possible verdict 
as accurately as it knows by common knowledge the 
meaning of the other two possible verdicts. 

* * * We think that when the instruction is given 
the jury should simply be informed that a verdict of not 
guilty by reason of insanity means that the accused will 
be confined in a hospital for the mentally ill until the 
superintendent has certified, and the court is satisfied, 
that such person has recovered his sanity and will notin 
the reasonable future be dangerous to himself or to 
others, in which event and at which time the court shall 
order his release either unconditionally or under such 
conditions as the court may see fit. [Italics supplied.] 


Chief Judge Edgerton, and Judges Bazelon, Fahy and Wash- 
ington “agreed” with this statement. J bid., p. 31. Judge 
Bastian, joined by Judges Miller and Danaher, agreed that if 
any statement on the subject be given the jury, the jury should 
be told, as in the statement of Judges Prettyman and Burger, 
“the entire impact of the statute”. [Emphasis in the original, 
Tbid., p. 30.] See Starr v. United States, 105 U.S. App. D.C. 

, 264 F. 2d 382, 384 (1958), cert. denied, 79S. Ct. 652; Cat- 
lin v. United States, 102 U.S. App. D.C. 127, 251 F. 2d 368 
(1957) ; Bradley v. United States, 102 U.S. App. D.C. 17, 20- 
21, 25-26, 249 F. 2d 922, 926, 930 (1957); Tatum v. United 
States, 101 US. App. D.C. 373, 376-379, 249 F. 2d 129, 132- 
135, cert. denied, 356 US. 943; Durham v. United States, 99 
US. App. D.C. 182, 237 F. 2d 760 (1956); Kelly v. United 
States, 99 US. App. D.C. 13, 18, 236 F. 2d 746, 751 (1956) ; 
Taylor v. United States, 95 US. App. D.C. 373, 379, 222 F. 2d 
308, 404 (1955); United States v. Durham, 130 F. Supp. 445, 
447 (D.C_D.C. 1955). 

This expression does, by its terms, equate conditional and 
unconditional release. In effect it states that in both forms of 
release there are two essentials: (1) recovery of sanity, and (2) 
im the foreseeable future absence of danger to himself or 
others. Thus, all the Judges of the Court have previously 
taken the position that restoration of sanity is a prerequisite to 





any release from a mental hospital where the commitment fol- 
lowed a finding of not guilty by reason of insanity. 

The opinion of the Court in the instant case holds that re- 
covery sufficient to circumvent danger under the conditions im- 
posed is all that is required by thestatute. This holding would 
appear to be in conflict with the Lyles case, supra. 


II 


The Court in the instant case stated: 


We must construe * * * [the statute] in light of the 
basic policy underlying the statute. * * * to provide 
treatment and cure for the individual in a manner which 
affords reasonable assurance for public safety. [Slip 
opinion, p. 5.] 

This is a statement that the legislative history of the statute 
shows Congress to have been concerned with the interests of 
the individual defendant and of society as equivalent interests. 

The legislative history shows Congress adopted the report of 
the Council on Law Enforcement which stated the recovery of 
sanity is a prerequisite to conditional release and added that it 
was hoped that such procedure for conditional release would 
“Give the public an increased feeling of security in these mat- 
ters”. Appellee’s brief, p. 20. The burden of such legislative 
history is carried by the expressed objective of Congress to 
legislate on the basis of the public’s subjective feelings, rather 
than any objective testing, of security. It clearly appears that 
Congress was interested in providing community protection 
by the expedient of making provision for hospitalization of the 
patient until recovery was effected. It is submitted the legis- 
lative history and the statute show that restoration of sanity is 
@ prerequisite to conditional release. Compare Greenwood v. 
United States, 350 U.S. 366, 373-376 (1956). 


Til 


Even assuming the above-quoted statement from the Lyles 
case is not a ruling that restoration of sanity is required for 
conditional release, Lyles does show the necessity for the Court 
in the instant case to consider a matter not reflected in its pres- 
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ent ruling. In the Lyles case a majority of the Court sitting zn 
banc concluded that the jury must be informed that a verdict 
of not guilty by reason of insanity means that the defendant 
will be confined in a mental hospital until the Superintendent 
has certified and the Court is satisfied that such person “has re- 
covered his sanity and will not in the reasonable future be dan- 
gerous to himself or others”. It appears from Lyles and other 
cases cited, supra, that the Court is much concerned as to the 
meaning of a verdict of not guilty by reason of insanity. One 
very valid reason for the concern of the Court on this issue 
might well have been that juries represent the public and for 
that reason are interested in the very practical question of the 
publie’s protection from violence. Thus, the Lyles case in- 
structions tend to relieve the jurors’ concern that those suffer- 
ing from mental disease or defect would be released prior to 
recovery. 

It would now appear that, under the decision in the instant 
case, instructions should reflect that one who had killed an- 
other would be released if the Superintendent certifies and the 
Court finds that the individual is not likely to be dangerous 
to himself or others in the reasonable future, even though that 
person was still suffering from a major illness, i.e., paranoid 
schizophrenia. This certainly is the implication of the deci- 
sion insofar as its impact upon future cases is concerned. In 
the interests of the orderly administration of justice, it would 
seem that consideration should be given to these basic prin- 
ciples. Failure to give complete instructions has been the basis 
for reversal in many of the cases wherein insanity was inter- 
posed as the defense. This is the first case to be decided on 
the issue of a conditional release. The formulation of a modi- 
fied instruction in the light of this decision would be most 
helpful to the trial court as well as the defense and Govern- 
ment counsel. Only by such formulation may costly and time 
consuming retrials be avoided. 


IV 


This case also presents the very critical and practical ques- 
tion of the public’s protection from violence. The present rul- 
ing in this case is to the effect that it is possible for weekly 
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hospital reexaminations to afford reasonable assurance (slip op. 
pp. 3, 5) of protection to the public from a paranoid schizo- 
phrenic, who has no insight into her condition and who after 
many years of treatment, has coldly killed another human. 
Under the circumstances, this procedure of weekly reexamina- 
tions is the ultimate of the controls available to the fledgling 
science of psychiatry. It cannot be said that this weekly 
reexamination would remove the elements of danger to the 
public at large from such an individual. By force of the in- 
stant opinion District Courts are directed to consider such med- 
ical procedures as affording reasonable, assured, public 
protection in cases presenting the penetrating facts of the 
instant case. The further impact of this ruling is that it 
presents the proposition that there is to be no practical appre- 
ciation of a connection or interaction between such a mental 
status and danger to the public. It is submitted such con- 
cepts are not realistic; and that the statute and its legislative 
history show these concepts to be contrary to the expressed 
intent of Congress. 
V 


In the event that the Court continues to view the statute as 
not making restoration of sanity a prerequisite to conditional 
release, the Court is respectfully requested to reevaluate the 
nature of the decision of the District Court in this case. It 
cannot be said the trial court denied release solely on the basis 
that sanity had not been restored. If that were the sole basis, 
the trial court need not have considered the danger test, which 
is separate and apart from the restoration-of-sanity test. The 
fact that the trial court did proceed to the danger test shows 
the trial court did exercise its duties under the statute. Thus, 
the record on appeal is in such condition that this Court can 
proceed to an evaluation of the evidence of record, and deter- 
mine whether the trial court properly accomplished its statu- 
tory duties. 

Res judicata does not govern this type of case. At any time 
the eligibility for release of this patient can be put to judicial 
determination by another certificate of the Superintendent of 
the Hospital or by a petition for writ of habeas corpus by the 
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patient. Itis submitted sound administration of justice is hest 
served in the present case by review of the merits of this time 
on thisrecord. . . 
CONCLUSION 


Wherefore, it is respectfully suggested that the Court’s dis- 
cretion would most appropriately be exercised by an order of 
a rehearing zn banc. 


(S) Oliver Gasch, 
OLIver GASCH, 
United States Attorney. 
(S) Carl W. Belcher, 
Car, W. BELCHER, 
Assistant United States Attorney. 


CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in good 
faith and not for delay. 
(S) Carl W. Belcher, 
Cart W. BELCHER, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for Re- 
hearing In Banc has been mailed to attorneys for appellant, 
Samuel Spencer, Esq., and Frank J. Whalen, Jr., Esq-, 2000 
Massachusetts Avenue, N.W., Washington 6, D.C., this Sr 
day of November 1959. 

! (S) Carl W. Belcher, 
Cart W. BELCHER, 
Assistant United States Attorney. 


P.3. GOVERNMERT PRINTING OFFICE: 1959 
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PETITION FOR REHEARING 


This motion is filed pursuant to Rule 26 of the General 
Rules of this Court. As an alternative to rehearing, and to be 
effective in the event rehearing is denied, appellee also requests 
reconsideration of the Court’s opinion and judgment without 
hearing further from the parties. 


I 


The case of Lyles v. United States, 103 U.S. App. D.C. 22, 
254 F. 2d 725 (1957), cert. denied, 356 U.S. 961, was before the 
Court sitting en banc. Judges Prettyman * and Burger wrote 
(103 U.S. App. D.C. at p. 25): 

The issue of insanity having been fairly raised, the 
jury may return one of three verdicts, guilty, not guilty, 
or not guilty by reason of insanity. Jurors, in common 
with people in general, are aware of the meanings of 
verdicts of guilty and not guilty. . . . Buta verdict of 
not guilty by reason of insanity has no such commonly 
understood meaning. ... We think the jury has a 


2 At that time Judge Prettyman had not yet become Chief Judge of the 
Court. 
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right to know the meaning of this possible verdict as 
accurately as it knows by common knowledge the mean- 
ing of the other two possible verdicts. 
_... We think that when the instruction is given 
the jury should simply be informed that a verdict of 
not guilty by reason of insanity means that the accused 
will be confined in a hospital for the mentally ill until 
the superintendent has certified, and the court is satis- 
fied, that such person has recovered his sanity and will 
not in the reasonable future be dangerous to himself or 
to others, in which event and at which time the court 
shall order his release either unconditionally or under 
such conditions as the court may see fit. [Italics 
supplied. ] 
Chief Judge Edgerton, and Judges Bazelon, Fahy and Wash- 
ington “agreed” with this statement. Ibid., p. 31. Judge 
Bastian, jomed by Judges Miller and Danaher, agreed that 
if any statement on the subject be given the jury, the jury 
should be told, as in the statement of Judges Prettyman and 
Burger, “the entzre impact of the statute”. [Emphasis in the 
original, Ibid., p. 30.] See Starr v. United States, 105 U.S. 
App. D.C. —, 264 F. 2d 382, 384 (1958), cert. denied, 79 S. Ct. 
652; Catlin v. United States, 102 U.S. App. D.C. 127, 251 F. 
2d 368 (1957); Bradley v. United States, 102 U.S. App. D.C. 
17, 20-21, 25-26, 249 F. 2d 922, 926, 930 (1957); Tatum v. 
United States, 101 U.S. App. D.C. 373, 376-379, 249 F. 2d 129, 
132-135, cert. dented, 356 US. 943; Durham v. United States, 
99 U.S. App. D.C. 132, 237 F. 2d 760 (1956) ; Kelly v. United 
States, 99 U.S. App. D.C. 13, 18, 236 F. 2d 746, 751 (1956); 
Taylor v. United States, 95 U.S. App. D.C. 378, 379, 222 F. 2d 
398, 404 (1955); United States v. Durham, 130 F. Supp. 445, 
447 (D.C.D.C. 1955). 

This expression does, by its terms, equate conditional and 
unconditional release. In effect it states that in both forms 
of release there are two essentials: (1) Recovery of sanity, 
and (2) in the foreseeable future absence of danger to himself 
or others. Thus, in effect all the Judges of the Court have 
previously taken the position that restoration of sanity is a 
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prerequisite to any release from a mental hospital where the 
commitment followed a finding of not guilty by reason of 
insanity. 

The opinion of the Court in the instant case holds that 
recovery. sufficient to circumvent danger under the conditions 
imposed is all that is required by the statute. This holding 
would appear to be in conflict with the Lyles case, supra. 


Il 


The Court in the instant case stated: 

We must construe . . . [the statute] in light of the 
basic policy underlying the statute. . .. to provide 
treatment and cure for the individual in a manner 
which affords reasonable assurance for public safety. 
[Slip opinion, p. 5.] 7 

This is a statement that the legislative history of the statute 
shows Congress to have been concerned with the interests of 
the individual defendant and of society as equivalent interests. 
The legislative history shows Congress adopted the report 
of the Council on Law Enforcement which stated the recovery 
of sanity is a prerequisite to conditional release and added that 
it was hoped that such procedure for conditional release would 
“Give the public an increased feeling of security in these 
matters”. Appellee’s brief p. 20. The burden of such leg- 
islative history is carried by the expressed objective of Con- 
gress to legislate on the basis of the public’s subjective feelings, 
rather than any objective testing, of security. It clearly 
appears that Congress was interested in providing community 
protection by the expedient of making provision for hos- 
pitalization of the patient until recovery was effected. It is 
submitted the legislative history and the statute show that 
restoration of sanity is a prerequisite to conditional release. 
Compare Greenwood v. United States, 350 U.S. 366, 373-37 
(1956). 
Il 


Even assuming the above-quoted statement from the Lyles 
case is not 2 ruling that restoration of sanity is required for 
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conditional release, Lyles does show the necessity for the Court 
in the instant case to consider a matter not reflected in its 
present ruling. In the Lyles case a majority of the Court 
sitting en banc concluded that the jury must be informed that 
a verdict of not guilty by reason of insanity means that the 
defendant will be confined in a mental hospital until the 
Superinterident has certified and the Court is satisfied that 
such ‘person “has recovered his sanity and will not in the rea- 
sonable future be dangerous to himself or others”. It appears 
from Lyles and other cases cited, supra, that the Court is much 
concerned as to the meaning of a verdict of not guilty by 
reason of insanity. One very valid reason for the concern of 
the Court on this issue might well have been that juries repre- 
sent the public and for that reason are interested in the very 
practical question of the public’s protection from violence. 
Thus, the Lyles case instructions tend to relieve the jurors’ 
concern that those suffering from mental disease or defect 
would be released prior to recovery. 

It would now appear that, under the decision in the instant 
case, instructions should reflect that even though one, who had 
killed another, was still suffering from a major illness, 2.e., 
paranoid schizophrenia, that that person would be released if 
the Superintendent certifies and the Court finds that the indi- 
vidual is not likely to be dangerous to himself or others in the 
reasonable future. This certainly is the implication of the 
decision ‘insofar as its impact upon future cases is concerned. 
In the interests of the orderly administration of justice, it 
would seem that consideration should be given to these basic 
principles. Failure to give complete instructions has been the 
basis for reversal in many of the cases wherein insanity was 
interposed as the defense. This is the first case to be decided 
on the issue of a conditional release. The formulation of a 
modified instruction in the light of this decision would be most 
helpful to the trial court as well as the defense and Govern- 
ment counsel. Only by such formulation may costly and time 
consuming retrials be avoided. 
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IV 


In the event that the Court continues to view the statute 
as not making restoration of sanity a prerequisite to condi- 
tional release, the Court is respectfully requested to reevaluate 
the nature of the decision of the District Court in this case. 
It cannot be said the trial court denied release solely on -the 
basis that sanity had not been restored. If that were the sole 
basis, the trial court need not have considered the danger test, 
which is separate and apart from. the restoration-of-sanity 
test. The fact that the trial court did proceed to the danger 
test shows the trial court did exercise its duties under the 
statute. Thus, the record on appeal is in such condition that 
this Court can proceed to an evaluation of the evidence of 
record, and determine whether the trial court properly accom- 
plished its statutory duties. 

Res judicata does not govern this type of case. At any time 
the eligibility for release of this patient can be put to Judicial 
determination by another certificate of the Superintendent of 
the Hospital or by a petition for writ of habeas corpus by the 
patient. It is submitted sound administration of justice is 
best served in the present case by review of the merits at this 
time on this record. 

CONCLUSION 


Wherefore, it is respectfully submitted the case be reheard, 
or in the alternative, be reconsidered without rehearing. 
(S) Oliver Gasch, 
OLIver GascH, 
United States Attorney. 
(S) Carl W. Belcher, 
CarL W. BELCHER, 
Assistant United States Attorney. 


CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in good 
faith and not for delay. 
(S) Carl W. Belcher, 
Cart W. BELCHER, 
Assistant United States Attorney. 





6 
CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for 
Rehearing has been mailed to attorneys for appellant, Samuel 
Speneer, Esq., and Frank J. Whalen, Jr., Esq., 2000 Massa- 
chusetts Avenue NW., Washington 6, D.C., this 2@9€ day of 
Saphenriees 1959. 

October (S) Carl W. Belcher, 
Cant W. Beer, 
Assistant United States Attorney 


BB. GOVERNMENT PRINTING OFFICE: 1989 








